FP... 


* 


6 


'SCOMMENTARIES: 


PR E F ACE, 


. „ * ” . 


ITN WHICH TS GIVEN 


. 


A CRITIQUE ox ruz WORK AT LARGE, 


Rien oe recule plus le progres des connoiffances, du un mauvais 
r parce qu avant & inſtruire, il faut 
MouTzzqyize Eſprit des Loix, L. XXX. Ch. Xv. 


D UV BL I1.N: 
Printed for J. SHEPPArD, W. WHITESTONE, + ks. 
J. PotTs, J. WiLLians, W. Cons, T. Walrz, 
T. ARMITAGE, W. srorswoon, C. IauxIn, LI. 
LARY, J. BEATTY, and C. TaLBOT. 


PREFACE. 


I H E age we livein is a buſy age ; in which 2 


knowledge is rapidly advancing towards perfection. Motives 
In the natural world, in particular, every thing undertak 


win oi Hay ww 


The moſt diſtant and recondite regions of the 


earth traverſed and explored—the all-vivifying 
and ſubtile element of the air ſo recently analyzed 


and made known to us,—are ſtriking evidences, 


6 


Correſpondent to Af ad improvement in 
the natural world, is reformation in the moral ; 
jf that which ſeems a common notien be, indeed, 


a true one, that in the moral world there no long- 
er remains any matter for diſcovery. Perhaps, 


however, this may not be the caſe: perhaps a- 
mong ſuch obſervations as would be beſt calculat- 
ed to ſerve as grounds for reformation, are ſome 
which, being obſervations of matters of fa& hither- 
to either incompletely noticed, or not at all 


the preſent 


would, when produced, appear capable of bearing 


the name of diſcoveries: with fo little method and 

_ preciſion have the conſequences of this fundamen- 
tal axiom, it is the greateſt happineſs of the great- 

: eſt number that is the meaſure of right * : 


been as yet developed. 


B a 


: 


ii PREFACE 


———— Be this as it may, if there be room for making, 

— and if there be uſe in publiſhing, diſcoveries in the 

undertak- natural world, ſurely there is not much leſs room 
0 for making, nor much lefs uſe in propoſing, refor- 
mation in the moral. If it be a matter of importance 

and of uſe to us to be made acquainted with 

diſtant countries, ſurely it is not a matter of much 

leſs importance, nor of much leſs uſe to us, to be 

made better and better acquainted with the chief 

means of living happily in our own: If it be of 
importance and of uſe to us to know the princi- 

ples of the element we breathe, ſurely it is not of 

much leſs importance nor of much leſs uſe to 

comprehend the principles, and endearour at the | 

improvement of thoſe laws, by which alone we 

breathe it in ſecurity. If to this endeavour we 

ſhould fancy any Author, eſpecially any Author 

of great name, to be, and as far as could in ſuch 

caſe be expected, to avow himfelf a determined 

and perſevering enemy, what ſhould we ſay of 

him? We ſhould ſay that the intereſts of refor- | 

mation, and through them the welfare of man- B 
kind, were inſeparably connected with the down- © | 

fall of his works: of a great part, at leaſt, of the 

_ eſteem and influence, which theſe works might 

under whatever title have acquired. 


— rt a 0 1 a _ 


Such an enemy it has been my misfortune (and | 
not mine only} to ſee, or fancy at leaſt I ſaw, in | 
the Author pf the celebrated COMMENTARIES | 
an the Laws of ENGLAND; an Author whoſe | 
works have had beyond compariſon a more ex- | 
tenſive circulation, have obtained a greater ſhare | 
ol eſteem, of applauſe, and conſequently of influ- 
ence (and that by a title on many grounds fo in- 
. N than any other writer who on that 


It 
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It is on this account that I 'conceived, foe ——— 


time ſince, the deſign of pointing out ſome of what R. 


appeared to.ine —— ˙ — 
particularly this grand and fundamental one, the 
antipathy to reformation or rather, indeed, of 


| laying open and expoſing the univerſal inaccuracy 


and confuſion which ſeemed to my apprehenſion 
to pervade the whole. For, indeed, fuch an un- 
generous antipathy ſeemed of itſelf enough to 
promiſe a general vein of obſcure and crooked rea- 
ſoning, from whence no clear and ſterling know- 
ledge could be derived ; ſo intimate is the connexi- 


on between ſome of tne gifts of the underſtanding, 


and ſome of the affections of the heart. 


It is in this view: then ther 1 wh is hand ict 


part of the firſt volume to which the Author has 
given the name of InTRoDUcTIONn. It is in 
this part of the work that is contained whatever 

comes under the denomination of general principles. 
It is in this part of the work that are contained 


ſuch preliminary views as it ſeemed proper to him 
to give of certain objects real or imaginary, which 


he found connected with bis fubje& Law by 


identity of name: two or three ſorts of Laws of 
Nature, the revealed Law, and a certain Law of 


Nations. It is in this part of the work that he 


has touched upon ſeveral topics which relate to 


all laws or inſtitutions [a] in general, or at leaſt 
to whole claſſes of an without _— to 


* than to another. 


To —— Ee 


| his RE ney ſuch as ĩt 
2 i. 


t.. 4 here the word infitution 8 


rules of Common * 


' 
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- is, of that whole branch of law which he had 
taken for his ſubject; that branch, which ſome, 
conſidering it as a main ſtock, would term LAW 
without addition; and which he, to Giflinguiſh it 
from thoſe others its condivident branches [5], terms 
law municipal: —an account, ſuch as it is, of the 
nature and origin of Natural Society the mother, 
and of Political Society the daughter, of Law 
municipal, duly begotten in the bed of Metaphor : 
—2<diviſion, ſuch as it is, of @ law, individually 
conſidered, into what he fancies to be its parts: 
—an account, ſuch as it is, of the method to be 
9 * — 


„an 
it is here that he gives an account of the diviſion 
of it into its twobranches (branches, however, that are 
no ways diſtin& in the purport of them, when once 
eſtabliſhed, but only in reſpect of the ſource from 
whence their eſtabliſhment took its riſe) the Sta- 
tute or Written law, as it is called, and the Com- 
man or Unwritten:—an account of what are called 
General Cuſtoms, or inſtitutions in force through- 
out the whole empire, or at leaſt the whole na- 
tion 3—of what are called Particular Cuſtoms, in- 
ſtitutions of local extent eſtabliſhed in particular 
_ diſtrits; and of ſuch adopted inſtitutions of a ge- 
neral extent, as are parcel of what are called the 
Civil and the Canon laws; all three in the character 
of ſo many branches of what is called the Common 
Law :—in fine, a general account of Equity, that 
capricious and incomprehenſible miſtreſs of our 
perhaps any one is well able to delineate ;—of 
Equity, who having in the beginning been a rib of 
Law, but fince in ſome dark age plucked from 
her fide, when fleeping, by the hands not ſo much 


of 
| [6] Afembre condividentio.=Savxs. Log. L. I. e. 46. - 
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of God as of enterpizing Judges, now lords . 4 
| over her parent filler (t— = 
M 

— — — | 
portions of the-Law prevail, or over which the 
Law has different degrees of force, compoſes that 
part of our Author's work which he has ſtyled _ 

___ the InTrRopDucTION. His eloquent © Difcourſe 

{© on the ſtudy of the Law,” with which, as be 
ing a diſcourſe of the rhetorical kind ratheg than 
| of the didactic, 1 e NEGS—<— 

y — 4 


6 n ts £ 
travelling over the whole of fo vaſta work. My 
deſign, therefore, was to take ſuch a portion of it, 
as might afford a fair and adequate ſpecimen of 

the character and complexionof the whole. For 

this purpoſe the part here marked out would, 1 

thought, abundantly ſuffice. This, however nar- 

row in extent, was the moſt conſpicuous, the moſt 
_ charaQeriſtic part of our Author's. work, and that 
which was moſt his own. The reſt waslittle more 
thus far, I ſhould purſue it, I thought, as far as 
fo invidious any farther. If Hercules, — 
to the old proverb, is to be known ex ede: much 
e 


; Jo thefs views tm then proceeded as far as 
he aide of the es ow municipal. 
It was there I found, not without ſurprize, the di- 
greſſion which makes the fakt of the preſent ef- 
| ſay. This threw me at firſt into no ſmall per- 
plexity. To give no account of it at all — ry 
wholly 


4 


P R E 42 0 
- wholly ub fun fo latge, and in itſelf fo materi- 


; = 2 part of the work I was examining, would 


ſeem ſtrange: at the ſame time I ſaw no poſſibility 
of entering into an examination of: a paſſage ſo 
anomalous, uithaut cutting in pieces the thread of 
the diſcourſe. . Under this doubt I determined at 
any-rate, for the preſent, to paſs it by; the rather 
as I could not perceive any connexion that it had 


Jo; and continuing my examination of the defini- 
tion from which it digreſſed, E travelled on to the 
end of the Introduction. It then became neceſſary 
to come to ſome definitive reſolution concerning 
tis excentric part of it: and the reſult was, that 
| being loth to leave the enterprize. I bad begun in 
this reſpect, imperſect, I ſat down to give what 
I intended ſhould be a very flight and general ſur- 
vey of it. The farther, however, I proceeded in 
examining it, the more confuſed and unſatisfactory 
it appeared to me: and the greater difficulty 1 
found in knowing what to make of it, the more 
Vor ds it coſt me, I found, to ſay ſo. In this way, 
and by theſe means it was that the preſent Eſſay 
grew to the bulk in which the Reader ſees it. 
When it was nearly completed, it occurred to me, 
that as the digreſſion itſelf which I was examining 
| the text from which it ſtarts, ſo-was, or ſo at leaſt 
might be, the critique on that digreſſion, from the 
critique on the text. The former was by much 
too large to be engrafted into the latter: and ſince 
if it accompanied it at all, it could only be in the 
ſhape of an Appendix, there ſeemed no reaſon why 
the ſame publication ſhould include them both. 
To the former, therefore, as being the leaſt, I 
determined to give that finiſh which I was able, 


and which I thought was neceſſary: and to pub- 
3 — — 25 „* bi 6 $4 Ps Ro. lic 
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liſh it in this detached manner, as as the firſt, if 
not the only part of a work, the principal and re- 
maining part of which may poſlibly ſee the light 
ſome time or other, under ſome ſuch title as that 
of © 4 CommMEnT on the COMMENTARIES.” 


In the mean time that I may ſtand more fully 

juſtified, or excuſed at leaſt, in an enterprize to 
moſt perhaps ſo extraordinary, and to many doubt- 
leſs ſo unacceptable, it may be of uſe to endeavour 
to ſtate with ſome degree of preciſion, the grounds 
of that war which, for the intereſts of true ſcĩence, 
and of liberal improvement, I think myſelf bound 
to wage againſt this work. I ſhall therefore pro- 
ceed to mark out and diſtinguiſh thoſe points of 
view in which it ſeems principally reprehenſible, 
not forgetting thoſe in which it ſeems ſtill entitled 
to our — and applauſe. 


There. are two characters, one or cer of 
which every man who finds any thing to ſay on 
the ſubje& of Law, may be ſaid to take upon him; 
that of the Expoſitor, and that of the Cenſor. 


To the province of the Expoſitor it belongs to ex- 
plain to us what, as be ſuppoſes, the Law iz: to 


Aa. ; 


The buſi- 


neſs of the 
Cenſor diſ-- 
tinguiſhed _ 
from that 


of the Ex- | 


aiitor. 


that of the Cenſar, to obſerve to us what he thinks 


it ought tobe. The former, therefore, is princi- 


Le! In practice, the queſtion of Law has commonly been 
ſpoken of as oppoſed to that of fact: but this diſtiaQtion is an 


accidental one. That z Law commanding or prohibiting ſuch 
a ſort of action, has been eſtabliſhed, is as much a fat, as 


| that an individual action of that ſort has been committed. The | 


eſtabliſhment of a Law may be ſpoken of as a fact, at leaſt for 


the purpoſe of diſtinguiſhing it from any conlideration that = 


#7 be — os ſuch Law. 
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Expoſitor, keeping within his ſphere, has no con- 


The buſi- cern with any other faculties of the mind than the 


ſs of the 
Cenſor dif. apprehenſion, the memory, and the judgment : the 
— latter, in virtue of thoſe ſentiments of pleaſure or 
of the Er- diſpleaſure which he finds occaſion to annex to 
 Poftter, 


the objects under bis review, holds ſome inter- 
courſe with the affectians. That which is Law, 
3s, in different countries, widely different : while 
That which ought to be, is in all countries to a great 
degree the ſame. The Expoſitor, therefore, is 
always the citizen of this or that particular coun- 
try : the Cenſor is, or ought to be the citizen of 
the world. To the Expoſitor it belongs to ſhew 
Judge have done already: to the Cenſor it belongs 
to ſuggeſt what the Legiſlator ought to do in future. 
To the Cenſor, in ſhort, it belongs to teach that 


ſcience, which when by change of hands converted 


into an art, the * oR prafiifes. 


The latter Let us now return to our Author. Of theſe 


alone onr 


_ Author's. 


two perfeQly diſtinguiſhable functions, the latter 
alone is that which it fell neceffarily within his 


province to diſcharge. His profeſſed object was 
to explain to us what the Laws of England were. 


« Ita lex ſcripta eſt,” was the only motto which 


he ſtood engaged to keep in view. The work of 
cenſure (for to this word, in default of any other, 
I 2 neceſſary to give a neutral ſenſe) the work 
of cenſure, as it may be ſtyled, or, in a certain 


work of ſupererogation: a work, indeed, which, 


if aptly executed, could not but be of great orna- 
and of au inſtruQtion © 


3 


ment te to the . _ 


ſenſe, of criticiſm, was to him but a parergon—a 


— — 
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as well as entertainment to the Reader, but from 
which our Author, as well as thoſe that had gone 2 
before him on the ſame line, might, without being Author's, 
chargeable with any deficiency, have ſtoodexcuſed: FEE 
a work which, when ſuperadded to the principal, 

would lay the Author under additional obligations, 

and impoſe on him new duties: which, notwith- 

| ſtanding, whatever elſe it might differ in from the 
Principal one, agrees with it in this, that it ought 

to beexecuted with impartiality, or not at all. 


If, on the one hand, a haſty and undiſcriminat- lu, ougbt 
ing condemner of what is eſtabliſhed, may expoſe. _ _ 
himſelf to contempt ; on the other hand, a bigoted {eedom. 
or corrupt defender of the worksof power, becomes 
_ guilty, in a manner, of the abuſes which he ſup- 
ports: the more ſo if, by oblique glances and 
ſophiſtical gloſſes, he ſtudies to guard from re- 
proach, or recommend to favour, what he knows 
not how, and dares not attempt, to juſtify. To 
a man who contents himſelf with ſimply ſtating an 
inſtitution as he thinks it ig, no ſhare, it is plain, 
can juſtly be attributed (nor would any one think 
of attributing to him any ſhare) of whatever re- 
proach, any more than of whatever applauſe the 
inſtitution may be thought to merit. But if not 
content with this humbler function, he takes upon 
dim to give reaſons in behalf of it, reaſons. whe- 

ther made or found by him, it is far otherwiſe. 
Every falſe and ſophiſtical reaſon that he contri- 
butes to circulate, he himſelf is chargeable with: 
nor ought he to be holden guiltleſs even of ſuch 
as, in a work where fact not reaſon is the queſtion, 
he delivers as from other writers without cenſure. . 
By officiouſly adopting them he makes them his 
own, though delivered under the names of the 
reſpeQive Authors: not much leſs than if deliver- 
SEN : » : ed 


Laws ought 
tobe ſcruti- 
nized with 
freedom. 
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ed under his own. For the very idea of a reaſon 
betokens approbation: ſo that to deliver a remark 
under that character, and that without cenſure, is 
without ſome note of diſapprobation, be the in- 
ſtrument of introducing, in the guiſe of a reaſon, 
an argument which he does not really wiſh to ſee 
approved. Some method or other he will take 
to waſh his hands of it : ſome method or other he 
will take to let men ſee that what he means to be 
underſtood to do, is merely to report the judg- 


ment of another, not to paſs one of his own. Up- 


on that other then he will lay the blame: at leaſt 


he will take care to repel it from himſelf. If he 
omits to do this, the moſt favourable cauſe that 
can be aſſigned to the omiſſion is indifference; 
indifference to the public. welfare—that indiffe- 
rence which is uſelf a crime. TA 


It is wonderful how forward ſome have been ig 
look upon it as a kind of preſumption and ingra- 


titude, and rebellion, and cruelty, and I know 


not what beſides, not to alledge only, nor to own, 


but to ſuffer anv one ſo much as to imagine, that 
an old-eſtabliſhed law could in any reſpect be a 


fit object of condemnation. Whether it has been 


a kind of per ſen;fication that has been the cauſe of 


this, as if the Law were a living creature, or 


whether it has been the mech-nical veneration 
for antiquity, or what other deluſion of the fancy, 


I ſhall not here enquire. For my part, I know 
not for what good reaſon it is that the merit of 


_ Juſtifying a law when right ſhould have been 


thought greater, than that of cenſuring it when 
wrong. Under a government of Laws, what is 


the motto of a good citizen? To obey 3 


N 


fo as jrech. 
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Thus much is certain; that a ſyſtem that is 
never to be cenſured, will never be improved: 
that if nothing is ever to be ſound fault with, no- 
thing will ever be mended: and that a reſolution 
to juſtify every thing at any rate, and to diſap- 
prove of nothing, is a reſolution which, purſued 
in future, muſt ſtand as an effectual bar to all the 
additional happineſs we can ever hope for ; pur- 
ſued hitherto would have robbed us cf that ſhare 
— — | 


Nor is a diſpoſition to find 6 every thing as 
< it ſhould be, leſs at variance with itſelf, than 
with reaſon and utility. The common-place ar- 
HE in. which it vents itſelf juſtify not what 

liſhed, in effect any more than they con- 
3 ſince whatever now is eſtabliſhment, axe bo 
was innovation. * 


Precigitat conven. caſt on a RED inſtitu- 
tion, does but recoil on the head of him who caſts 
it. From ſuch an attack it is not the inſtitution 
itſelf, if well grounded, that can ſuffer. What a 
man ſays againſt it either makes impreſſion or 
makes none. If none, it is juſt as if nothing had 
been ſaid about the matter: if it does make an im- 
preſſion, it naturally calls'vp ſome one or other 
in defence. For if the inſtitution is in truth a 
beneficial one to the community in general, it can- 
not but have given an intereſt in its preſervation 
to a number of individuals. By their induſtry, 
then, the reaſons on which it is grounded are 
brought to light: from the obſervation of which 
thoſe who acquieſced in it before upon truſt, now 
embrace it upon conviction. Cenſure, therefore, 
_— il-founded, has no other effect upon an 


* 
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nſtitution than to bring it to that teſt, by which 
the value of thoſe, in deed, on which prejudice 
alone has ſtamped a currency, is cried down, but 
by which the credit of thoſe of ſterling utility is 
confirmed. 


Nor is it by any means from paſſion and ill-hu- 
mour, that cenſure, paſſed upon legal inſtitutions, 
is apt to take its birth. When it is from paſſion 
and il|-humour that men ſpeak, it is with men that 
they are in ill- humour, not with laws: it is men, 


not laws, that are the butt of ( arrogance.” [d] 


Spleen 


[d] © Arregance; our Author calls it the utmoſt arrogance®, 
*© to cenſure what has, at leaſt, a better chance to be right, 
<< than the ſingular notions of any particular man: meaning 
thereby certain eccleſiaſtical inſtitutions. Vibrating, as it 
ſhould ſeem, between paſſion and diſcretion, he has thought it 
neceſſary, indeed, to inſert in the ſentence that, which being 


' Inſerted, turns it into nothing: After the word . cenſure,” . 


with contempt he adds, and rudeneſs: as if there 
needed a profeſſor to inform us, that to treat any thing with 
contempt and rudeneſs is arrogance. ** Indecency,” he had 
already called it, © to ſet up private judgment in oppoſition to 


„public: and this without reſtriction, qualificatien, or re- 


ſerve. This was in the firſt tranſport of a holy zeal, before 
diſcretion had come in to- his affiſtance. This paſſage the 
Doctors Prieftly #* and Furneaux +, who, in quality of Diſſent - 
ing Miniſters, and champions of diſſenting opinions, ſaw them- 
ſelves particularly attacked in it, have not ſuffered to paſs un- 
noticed: any more than has the celebrated Author of the 
& Remarks on the Acts of the 13th Parliament , who found it 


adverſe to his enterprize, for the ſame reaſon that it is hoſtile 
to every other liberal plan of political diſcuſſion. 


My edition of the Commentaries happens to be the firſt : 
fince the above paragraph was written I have been directed to 


' later. In this later edition the paſſage about indecency” 


co 


is, like the other about © arrogance,” explained awzy into no 
thing. What we are now told is, that to ſet up private 
judgment in [virulent and factiai] oppoſition to public autho- 
* 4 Comm. P. 80. | : 

*#% See Remarks, &c. 


+ SeeLetterstoMr. Juſtice Blackſtone, 791.SecondEdition, 
V rity”) 
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Spleen and turdulence may indeed + men to 
_ quarrel with living individuals: but when they 
make complaint of the dead letter of the Law, the 
work of departed lawgivers, againſt whom no per- 
ſonal antipathy can have ſubſiſted, it is always 
from the obſervation, or from the belief at leaſt, 
of ſome real grievance. The Law is no man's 
enemy: the Law is no man's rival. Aſk the 


clamorous and unruly multitude—it is never the 


TT 
— — 
Laws ought 
to be ſcru— 


tinized with 
— 


Law itſelf that is in the wrong: it is always ſome 


wicked interpreter of the Law that has corrupted 
and abuſed it [e]. 


Thus 


„ri he might have added—or to private either)is ( ĩndecen- 


ey.“ [See the 5th Edit. 8vo. p.'go, as in the iſt.] This we 


| owe, I think, to Dr. Furneaux. The Doors Furneaux and 
Prieſtly, under whoſe well-applied correction our Author has 
ſmarted ſo ſeverely, have a good deal to anſwer for : They 
have been the means of his adding a good deal of this kind of 
rhetorical lumber to the plentiful ſtock there was of it before. 


One paſſage, indeed, a paſſage deep-tinctured with religious 


gall, they have been the means of clearing away entirely r: 
and in this at leaſt, they have done good ſervice. They have 
made him ſophiſticate : they have made him even expunge : 
but all the Doctors in the world, I doubt, would not bring bim 
to confeſſion. See his Anſwer to Dr. Prieſtly. 


[Lei There is only one way in which cenſure, caſt upon the 


Laws, has a greater tendency to do harm than good; and that is 


when it ſets itſelf to conteſt their validity: I mean, when aban- 
- doning the queſtion of expediency, it ſets itſelf to conteſt tb e 


right. But this is an attack to which old-eſtabliſhed Laws are 


not ſo liable. As this is the laſt though but too common re- 
ſource of paſſion and ill-humour; and what men ſcarce think 


ol betaking themſelves to, unleſs irritated by perſonal compe- 


titions, it is that to which recent Laws are moſt expoſed. I 
ſpeak of what are called written Laws: for as to unwritten in- 


| Ritutions, as there is no ſuch thing as any certain ſymbol by 


which their authority i is atteſted, their validity, how deeply 
rooted ſoe ver, is what we ſee challenged without remorſe. A 
radical weakneſs, interwoven into the very conſtitution of ati 
nawritten Law. | 
| See Turneaux, T etter VII. 


Law: eught 

tobe ſcruti. 
nized with 
freedom. 


„„ 2 33 28 - 

Thus deſtitute of foundation are the terrors, or 
ought pretended terrors, of thoſe who ſhudder at the idea 
of a free cenſure of eſtabliſhed inſtitutions. So 
little does the peace of ſociety require the aid of 


thoſe leſſons which teach men to accept of any 
thing as reaſon, and to yield the ſame abje& and 


indiſcriminating homage to the Laws here, which 


is paid to the deſpot elſewhere. The fruits of 


ſuch tuition are viſible enough in the character of 


that race of men who have always occupied too 


large a ſpace in the circle of the profeſſion : A paſ- 
| five andenervate race, ready to ſwallow any thing, 


and to acquieſce in any thing: with intellects in- 
capable of diſtinguiſhing right from wrong, and 
with affections alike indifferent to either: irſenſi- 
ble, ſhort-ſighted, obſtinate: lethargic, yet liable 
to be driven into convulſions by falſe terrors : deaf 
to the voice of reaſon and public utility: obſequi- 
ous only to the whiſper of — and to the beck 
of power. 


This head of miſchief, perhaps, is no more than 
what may ſeem included under the former. For 


why is it an evil to a country that the minds of 


thoſe who have the Law under their management 
ſhould be thus enfeebled? It is becauſe it finds 


, them impotent to every enterprize of improve- 


ment. 


Not that a race of lawyers and politicians of 


this enervate breed is much leſs dangerous to the 
duration of that ſhare of felicity which the State 


poſſeſſes at any given period, than it is mortal to 


its chance of attaining to a greater. If the deſigns 


of a Miniſter are inimical to his country, what 1s 


the man of all others for him to make an inſtru- 


ment of or a dupe? Of all men, ſurely none ſo 
fit 


_ zealous, perhaps, as our Author has been to terrify 
men from ſetting up what is now private judg- 


P R E N 
gt as that ſort of man who is ever on his knee 
before the footſtool of Authority, and who, when — 


thoſe above him, or before him, have pronounced, —_ | with 
| — IM 


Thoſe who duly nee pen what fight and 
trivial circumſtances, even in the happieſt times, 
the adoption or rejection of a Law ſo often turns; 
circumſtances with which the utility of it has no 
imaginable connetion—thoſe who conſider the 
deſolate and abject ſtate of the human intellect, 
during the periods in which ſo great a part of the 
ſtill ſubſiſting maſs of inſtitutions had their birth 


| —thoſe who conſider the backwardneſs there is in 
moſt men, unleſs when ſpurred by perſonal inte- 


reſts or reſentments, to run a-tilt againſt the Coloſ- 


| ſus of authority—thoſe, I ſay, who give theſe con- 


ſiderations their due weight, will not be quite ſo 


ment,” againſt what once was public:“ [/] 


nor to thunder down the harſh epithet of © arro- 


gance” on thoſe, who, with whatever ſucceſs, are 
occupied in bringing rude eſtabliſhments to the teſt 
of poliſhed reaſon. They will rather do what they 
can to cheriſh a diſpoſition at once ſo uſeful and 
ſo rare: jg] which 1 is ſo little connec ed with the 

cauſes 


1 
[2] One may well ſay rare. nes of fact about 


T hich there can be no diſpute. The truth of it may be ſeen in 
the multicude of Eæpeſitars which the Juriſprudence of every 


nat ion furniſhed, ere it afforded a fingle Cenſor. When Bec- 
caria came, he was received ythe intelligent as an Angel from 
heaven would be by the faithful. He may be ſtyled the father 
of Cenſorial Furiſprudence. Monteſquieu's was a work of the 
mixed kind. Before Monteſquieu all was unmixed barbatiſm. 
Grotius and Puffendorf were to Cenſorial Juriſprudence what 
the Schoolmen were to Natural Philoſophy. 
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Lawrought ö Led i Hts Dn: bs res 
nized wich penſities thatgovern the multitude of men. They 
Vill not be for giving ſuch a turn to their diſcour- 
ſes as to beſpeak the whole of a man's favour for 
the defenders of what is eſtabliſhed: nor all his 
ledge that if there be ſome inſtitutions which it is 
**arrogance” to attack, there may be others which 
it is effrontery to defend.. TourrErL III has de- 
fended torture: torture eſtabliſhed by the pub 


to be ſcruti- 


lic judgment” of ſo many enlightened nations. 


Beccaria (“ indecent” and **arrogant” Becca- 
ria!) has condemned it. Of theſe two whoſe lot 
among men would one „ 
logiſt's or the Cenſor's ? | 


Our Author Ofa viece with the diſcernment which exchies a 
_—_— man to perceive, and with the courage which ena- 


charagter of bles him to avow, the defects of a ſyſtem of inſti- 
rn oth tutions, is that accuracy of conception which ena- 
| bles him to give a clear account of it. No won- 
der then, in a treatiſe partly of the expeſttory claſs, 
and partly of the cen/orial, that if the latter de- 


kindred weakneſs ſhould charaQerize the former. 


The former department, however, of our Au- 


thor's work, is what, on its own account merely, 
I ſhould ſcarce have found myſelf diſpoſed to in- 
|  termeddle with. The buſineſs of ſimple expoſition 
zs a harveſt in which there ſeemed no likelihood of 


= I 


[3] A French Juriſt of the laſt age, whoſe works had like 

celebrity, and in many reſpects much the. ſame ſort of merits 
28 our Author's. He was known to moſt advantage by a tranſ- 
PP He is now forgotten. 


is filled with imbecillity, ſymptoms of 


— 


the involuntary errors of the under ſtanding there 
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there being any want of labourers: and into = — 


which therefore I had little ambition to thruſt 27 mak. 


my ſickle. | ; — 


At any rate, had I fat down i» winks « ceginn — 


it in this character alone, it would have been with 


feelings very different from thoſe of which I now 


am conſcious, and in a tone very different from 
that which I perceive myſelf to have aſſumed. In 


determining what conduct to obſerve reſpecting 
it, I ſhould have conſidered whether the taint of 


error ſeemed to confine itſelf to parts, or to 


diffuſe itſelf through the whole. In the latter 
caſe, the leaſt invidious, and conſidering the bulk 
of the work, the moſt beneficial courſe would 
have been to have taken no notice of it at all, 
but to have fat down and tried to give a better. 
If not the whole in general, but ſcattered poſitions | 
only had appeared exceptionable, I ſhould have 
ſat down to rectify thoſe poſitions with the ſame 


apathy with which they were advanced. To 


fall in an adverſe way upon a work ſimply expo- 
 fitory, if that were all there were of it, would 
have been alike ungenerous and In 


can be little to excite, or at leaft to juſtify, re- 


ſentment. That which alone, in a manner, calls 
for rigid cenſure, is the finiſter bias of the af- 


_ feftions. If then I may ſtill continue to mention 
as ſeparate, un which in the work itſelf are ſo 
intimately, and, indeed, undiſtinguiſnably blend- 


| ed, it is the cenſorial part alone that has drawn 
from me that ſort of animadverſion I have been 
led to beſtow indiſcrimĩinately on the whole. To 


lay open, and if poſſible ſupply, the imperfections 
of the other, is an operation that might indeed of 
itſelf do ſervice; but that which I thought would 

- "oo r 


character of 
A 


Under the ſanction of a great name every ſtring 


of words however unmeaning, every opinion how- 
ever erroneous, will have a certain currency. Re- 


putation adds weight to ſentiments from whence 


no part of it aroſe, and which had they ſtood 
alone might have drawn nothing, perhaps, but 
contempt. Popular fame enters not into nice diſ- 
tinctions. Merit in one department of letters af- 
fords a natural, and in a manner irrecuſable pre- 
ſumption of merit in another, eſpecially if the two 


departments be ſuch between which there is * 


parently a cloſe alliance. 


Wonderful, in particular, is that influence 


which is gained over young minds, by the man 


who have derived, or fancy themſelves to have 


who on account of whatever claſs of merit is 


eſteemed in the character of a preceptor. Thoſe 


derived knowledge from what he knows, or ap- 
pears to know, will naturally be for judging as he 
judges : for reaſoning as he reaſons ; for approv- 
ing as he approves ; for condemning as he con- 
demns. On theſe accounts it is, that when the 


general complexion of a work is unſound, it may 


be of uſe to point an attack againſt the whole of 


' it without diſtinction, although ſuch parts of it as 


are noxious as well as 33 


here and there. 


On theſe conſiderations then it may be of uſe 
to ſhew, that the work before us, in ſpite of the 


merits which recommend it ſo powerfully to the 


imagination and to the ear, has no better title on 
one account than on another, to that influence 


which, 


PRE FACE 
which, were it to paſs unnoticed, it might conti- 
nue to exerciſe over the judgment. 


The Introduction is the part to which, for rea- 
ſons that have been already ſtated, it was always 
my intention to confine myſelf. It is but a part 
even of this Introduction that is the ſubject of the 
preſent Eſſay. What determined me to begin with 
this ſmall part of it is, the facility I found in ſepa- 
rating it from every thing that precedes or follows 


it. This is what will be more particularly ſpoken 


to in another place. Li] 


It is not that this part is among thoſe which 
ſeemed moſt open to animadverſion. It is not that 
ſtronger traces are exhibited in this part than in 

another of that ſpirit in our Author which ſeems 
ſo hoſtile to Reformation, and to that Liberty 
which is Reformation's harbinger. g 


It is not here that he tramples on the right of 
private judgment, that baſis of every thing that an 
Engliſhman holds dear. [4] It is not here, in par- 
ticular, that he inſults our underſtandings with 


nugatory reaſons; ſtands forth the profeſſed 


Reprehen- 


ſible paſſa- 
ges from the 
work at 


champion of religious intolerance; or openly ſets 


his face againſt civil reformation. 


It is not here, for example, he would perfuade 
us, that a trader who occupies a booth at a fair is 


of 


C 2- 


[7] See the enſuing IntroduBion, 
(4) See note [] 


— 2 fool for his pains; and on that account no fit 
— 
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object of the Law's protection. [I] 


It is not here that he gives the preſence of one 
man at the mating of a Law, as a reaſon why 
ten thouſand others that are to obey it, need know 
nothing of the matter. [m] 


It is not here, that after telling us, in expreſs 
terms, there muſt be an © actual breaking” to 
make burglary, he tells us, in the fame breath, 
and in terms equally expreſs, where burglary may 
be without actual breaking; and this Lecauſe © the 
* Law will not ſuffer itſelf to be trifled with.” [A] 


“ Burglary,” * fays our Author, © cannot be committed in 
« a tent or a booth erected in a market fair; though the owner 
* may lodge therein : fr the Law regards thus highly nothing 
« but permanent edifices ; a houſe, or church; the wall, or gate 
« efawen; nd it iothe fally of the owner to lodge in fo frogite 
4 a tenement.” To fave himſelf from this charge of folly, it is 


not altogether clear which of two things the trader ought to do: 


quit his buſineſs and not go to the fair at all: or leave his goods 
without any body to take care of them, 


„ 66 of Pl 12 


| he ſays, no formal premulgation to give it the force of a Law, 


« as was neceſſary by the Civil Law with regard to the Emperor's 
4 Edits : becauſe every man in England is, in judgment of Law, party 
c to the making of an Act of Parliament, being preſent thereat 


| & by bis repreſentatives.” This, for aught I know, may be good 


judgment of Law; becauſe any thing may be called judgment of 
Law, that comes from a Lawyer, who has got a name: it ſeems, 
however, not much like any thing that can be called jadgment of 
common ſenſe. This notable piece of affutia was originally, I be- 
lieve, judgment of Lord Coke: it from thenee became judgment 
of our Author: and may have been judgment of more Lawyers - 
than I know of before and fince. What grieves me 1s, to find 


many men of the beſt affections to a cauſe which needs no ſo- - 


[=] His words are, 1 << There maſt be an actual breaking, not a. 
* mere legal clavſum fregit (by knging ever inviſible ideal boun- 
| «& garics, 
© 4 Comm. Ch. XVI. p. 226. + rm Sr 70. 
9 
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which peaceable Chriſtians are made puniſhable 
for worſhipping God according to their conſci- 
ences, he pronounces with equal peremptorineſs 
and complacency, that every thing, yes, every 
* thing is as it ſhould be.” [o] 


It is not here, that he commands us to believe, 
and that on pain of forfeiting all pretenſions to 
either ſenſe or probity,” that the ſyſtem of 


. daries, which may conflitute a civil treſpaſs) but a el 


« and forcible irruption.” In the next ſentence but two he goes an, 


and ſays, ——© But to come down a chimney is held a burglarious 
c entry; for that is as much cloſed as the nature of things will 


xxĩ 
It is not here, that after relating the Laws by om __—_ 


Repreben- 
paſ- 
from 

work 


4c permit. So alſo to knock at a door, and upon opening it to ruth 


c in, with a felonious intent; or under pretence of taking lodg- 
« ings, to fall upon the landlord and rob bim; or to procurea con- 
44 ſtable to gain admittance, in order to ſearch for traitors, and 
« then to bind the conſtable and rob the houſe ; all theſe extries have 
* been adjudged burglarious, 
« the Law will not ſuffer itſelf to be trifled. with by ſuck evaſi- 
* ons.” 6G 
* 


though there xvas no attual breaking : for 


I muſt own I deve hinn rendy 16/ gner ef of conted aid Boſs 


uſeful little particles, for, becauſe, fince, and others of that frater- 
nity, from ſeeing the drudgery they are continually put to in theſe 
Commentaries. The appearance of any of them is a fort of warn- 
ing to me to prepare for ſome tautology, or ſome abſurdity : far the 
ſame thing diſhed up over again in the ſhape of a reaſon for itſelf : 
or for a reaſon which, if a diſtia& one, is of the ſame ftamp as 


thoſe we have juſt ſeen. Other inftances of the like hard treat- 
ment given to theſe poor particles will come under obſervation in 


the body of this eſſay. As to reaſons of the firſt- mentioned 
claſs, of them one might pick out cxough to fill a volume. 


[+] © In what 1 have now faid,” fays he, * « 1 l 


* underſtood to derogate from the rights of the national Church, 
« or to favour a looſe latitude of propagating any crude undigeſteds 


« ſentiments in religious matters. Of propagating, I ſay ; for the 
2K Gam, whbent ©» Gpprons 3p Gn on, 
« ſeemse 


* 4 Comm. Ch. IV. P- 49- 


*. 


n r 


— our juriſprudence is, in the whole and every part 
file pal of it, the very quinteſſence of perfection. [p] 


- == 


at large. 


It is not here that he aſſures us in point of fact, 
that there never has been an alteration made in the 
a De arts PIR 
——— by look - 
* ing back to foi mer times. very thing is now as it ſbould be : 
* unleſs, perhaps, that bereſy ought to be more ſtrictly defined, 
« and no proſecution permitted, even in the Ecclefiaſti. al Courts, 


. till the tenets in queſtion are by proper authority previouſly de- 


« clared to be heretical. Under theſe reftriftions it ſeems neceſ- 


t ſary for the ſupport of the national religion,” (the national ro- 
sion being ſuch, we are to undetſtand, as would not be able to 


itſelf were any one at liberty to make objeftions to it) 


«© that the officers of the Church ſhould have power to cenſure 


e c 
4 Upon looking into 5 later edition (the fifth) 1 find this pat. 


| fage has undergone a modification. After . Every thing is now as 
c ** adh repel? tn tbe. ſperitual cogninance, 
** Charch Senld hove fiwer ts cenſure heretics,” is added, but nat 
yi 8 como ate 
1 


of bereſy.” Aſter © the officers of the 


Stereo os os moo 


92932 — * 
* nn 


[p] » Comm. 140. 5 wand 6 
1 ˙ dif atieton Gels amgd DAS? in point of 


time: whether to thoſe inftitutions only that happened to be in 
force at the individual inſtant of bis writing: or whether to ſuch 
oppoſite inſtitutions alfo as, within any given diſtance of time from 


| that inftaat, either bad been in force, or 2 


His words are as follow: « All theſe rights and liberties it is 
% our birthright te enjoy entire; unleſs where the Laws of our 
« country have laid them under necetſary reſtraints. Reſtraints 
* in them ſelves ſo gentle and moderate, as will appear upon fur- 
e ther enquiry, that no man of ſenſeſ or probity would wiſh to fee 
* them flackened. For all of us have it in our choice to do 
* every thing that a good man would defire to do; and are refirained 
from nothing, but what would „ 
b 


— 


If 
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Law that men have not afterwards found reaſon — 
Reprehen- 


to * oY 


It ges fromthe 


a wt tw wt Gl A tn large. 


| anſwer him out of the ſame page, they are thoſe; © in oppoſition 
_ © to one or other of which every ſpecies of compulſive tyranny and 
« oppreſſion muſt act, having no other object upon which it can 
i poſſibly be employed. The liberty, for example, of worſhipping 
God without being obliged to declare a belief in the XXXIX Ar- 
_ ticles, o aw of BD & 
* ound wiſh” for. 8 


Fg) 1 Comm. 70. If no reaſon can be found for an inflitution, 


we are to ſuppoſe one: and it is upon the ſtrength of this ſuppoſed 
one we are to cry it up as reaſonable : It is thus that the Law i 


— 


| J — i 
ec the Law can, at this diſtance of time, be always preciſely affign- 
ed]; but it is ſufficient that there be nothing in the rule flac 
« contradictory to reaſon, and then the Law will it to be 
ell founded. And it hath been an antient obſervation in the 
« Laws of England,” (he might with as good ground have added 
i all ther Laws ) © That whenever a ftanding rule of Law, 
of which the reaſon, perhaps, could not be remembered or diſ- 
« cerned, hath been {[wantonly}] broke in upon by ffatutes or nw 
& reſolutions, the wiſdom of the rule hath in the end appeared from 
© the inconvenicncies that have followed the innovation.” 


Wee fo. anaiths, St Dos ct. 
er from confuſion of ideas, a clauſe is put in by way of qua- 
lifying it that turns it into nothing, in this caſe if we would 
form a fair eſtimate of the tendency and probable effect of the 
whole paſſage, the way is, I take it, to copfider it as if no ſuch 
clauſe were there. Nor let this ſeem firange. Taking the qua- 
| fion on the mind at all: if it makes any, the qualification is 
dropped, and the mind is atfeted in the ſame manner nearly as it 
would be were the ſeatiment to ſtand unqualified. | 


This, I think, we may conclude to be the caſe with the paſſage 
above mentioned. The word © wwantonly” is, in purſuance of our 
Author's ſtanding policy, put in by way of falvo. With it the ſen- 
timent is as much as comes to nothing, why age Shaggy Sg 
extravagant. Yet in this extravagant form it is, probably, if 

any, that it paſſes upon the Reader. 


"TREE CE 
It is not here that he turns the Law into a 
Caltle, 


The pleaſant part of the contrivance is, the mentioning of 
« Statutes” and © Reſolutions” (Reſolutions to wit, that is Deci- 
fions, of Courts of Juſtice) in the ſame breath ; as if whether it 
were by the one of them or the other that a rule of Law was broke 
in upon, made no difference. By a Reſolution indeed, a new Reſo- 
lution, to break in upon a fanding rule, is a practice that in good 
truth is big with miſchief. But this miſchief on what does it de- 
pend ? Upon the rule's being a reaſonable one? By no means: but 
upon its being a Sanding, an eſtabliſhed one. Reaſonable or not 
FF CLF NESS CONIRISY VT © ALAESEnnns. 


— mede in the teeth of an old-eftabliſhed rule is 
miſchievous—on what account? In that it puts men's expectations 
univerſally to a fault, and ſhakes whatever confidence they may 
have in the ſtability of any rules of Law, reaſonable or not reaſon- 
able: that ſtability on which every thing that is valuable to a man 


depends» Beneficial be it in ever ſo high a degree to the party in 


whoſe favour it is made, the benefit it is of to him can never be ſa 
| great as to outweigh the miſchief it is of to the community at large. 
Make the beſt of it, it is general evil for the ſake of partial good. 
ö — 
der to roaſt one man's eg. 


| | Hare then the ſave in net wanted: 3 
de acknowledged to be contrary to a ſtanding rule, but it muſt 


on that very account be acknowledged to be © ewanton.” Let ſuch 


a reſolution be made, and © inconveniencies” in abundance will 
ſure enough enſue: and then will appear—what? not by any 


means © the wiſdom of the rule,” but, what is a * different 


thing, the folly of breaking in upon it. 
It were almoſt ſuperfluous to remark, that nothing of all this ap- 


_ plies in general to a ſtatute : though particular Statutes may be 


conceived that would thwart the courſe of enpectation, and by that 
means produce miſchief in the ſame way in which it is produced 
by irregular reſolutions. A new ftatute, it is manifeſt, cannot, un- 
lefs it be fimply a declaratory one, be made in any cafe, but it muſt 
break in upon ſome ſtanding rule of Law. With regard to a Statute 
then to tell us that a wanton” one has produced © inconvenien- 
e cies,” what is it but N 
r | | 


Of this temper are the arguments of all thoſe doating politiciuns, 
who, when out of humour with a particular innovation without 
being able to tell why, ſet themſelves to declaim againſt all inno- 


PREFACE = 
Caſlle, for the purpoſe of oppoling every idea of 


' fundamental” reparation Ir]. = 
— 
It is not here that he turns with ſcorn upon werk at 


thoſe beneficent Legiſlators, whoſe care it bas 
been to pluck the maſk of Myſtery from the face 
of Juriſprudence [5]. i 


vation, becauſe it is innovation. It is the nature of owls to hate 
the light: and it is the nature of thoſe politicians who are wiſe by 
rote, to deteſt every thing that forces them either to find (what, 
perhaps, is impoſſible) reaſons for a favourite 8 
is not en durable) to diſcard it. 


[-l 4 Comm. 268, at the end of Ch. XVII. which concludes . 
with three pages againſt Reformation. Our Author had better, 
perhaps, on this occaſion, have kept clear of allegories : he ſhould 
have confidered whether they might not be retorted on him with 
ſevere retaliation. He ſhould have confidered, that it is not eafier . 
to bim to turn the Law into a Caftle, than it is to the imagina» 
tions of impoveriſhed ſuitors to people it with Harpies. He ſhould 
have thought of the den of Cacus, to whoſe enfeebled optics, to 
whoſe habits of dark and ſecret rapine, nothing was ſo hate- . 
Game tm eto ond 


[5} 3 Comm. 3246. It is from the decifions of Courts of Juſ- 
ties that thoſe rules of Law are framed, on the knowledge of which 
depend the life, the fortune, the liberty of every man in the nation, 
Of theſe decifions the Records are, according to our Author 
Ir Comm. 71.] the moſt authentic hiſtories. Theſe Records 
were, till within theſe five-and-forty years, in Law-Latin : a lan- 
guage which, upon a high computation, about one man in a thou- 
fand uſed to fancy himſelf to underſtand. In this Law-Latin it is 
that our Author is ſatisfied they ſhould have been continued, be- 
cauſe the pyramids of Egypt have ſtood longer than the temples of 
Palmyra. He obſerves to us, that the Latin language could not 
_ expreſs itſelf on the ſubje& without borrowing a multitude of words 
from our own : which is to help to convince us that of the two 
the former is the ficteſt to be employed. He gives us to underſtand 
that, taking it altogether, there could be no room to complain of 
it, ſeeing it was not more unintelligible than the jargon of the 
ſchoolmen, ſome paſſages of which he inftances ; and then he 
goes on, This technical Latin continued in uſe from the time of 
« its firſt introduction till the ſubverſion of our antient conftitu- 
te tion under Cromwell; when, among many other innovations on 
e the body of the Law, ſome for the better and ſome for the worſe, 
ke tas language of our Records was altered and turned into Eng- 


« liſh, 


fible paſſa- 
ges from the 
work at 
large. 
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If here,* as every where, he is eager to hold 


« liſh. But at the Reſtoration of King Charles, this novelty was 
«© no longer countenanced ; the praftiſers finding it very difficult 
22 themſelves ſo conciſely or ſignificantly in any other 

« language but the Latin. And thus it continued without any 


* ſenfible inconvenience till about the year 2730, when it was 


« again thought proper that the Proceedings at Law ſhould be done 
< into Engliſh, and it was accordingly fo ordered by ſtatute 4 Geo. 
« Il. c. 26. 


« This was done (continues our Author) in order that the 
© common people might have knowledge and underſtanding of 
hat was alledged or done for and againſt them in the proceſs 
« and pleadings, the judgment and entries in a cauſe. Which 


„ purpoſe I know not how well it has anſwered; but am apt to 


W161 —— ge GPUs "42 


FFV 


_ opt to ſuſpecũ—altoget her as ignorant—ſufficiently ſpeak the affeftion 


of the mind that diftated it. It is thus that our Author chuckles 
over the ſuppoſed defeat of the Legiſlature with a fond exultation 


The caſe is this, A large portion of the body of the Law was, 
by the bigotry or the artifice of Lawyers, locked up in an illegible 
character, and in a foreign tongue. The ſtatute he mentions obli- 
ged them to give up _— 96 6 refine; the K 
language to its rights, 


This was doing much; but it was not doing every thing. Fic- 


gon, tautology, technicality, circuity, irregularity, inconſiſtency 


remain. But above all the peſtilential breath of Fiction poiſons 
PF 


men that the Law, e that en 


which comes under the topic of Procedure, ſtill wants much of be- 


ing generally intelligible. The fault then of the Legiſlature is 
their not having done enough. His quarrel with them is for having 
done any thing at all. In doing what they did, they ſet upa light, 


which, obſcured by many remaining clouds, is fill but too apt to 


prove an ignis fatuus : our Author, inſtead of calling for thoſe 
clouds to. be temoved, deprecates al be, and pleads for total 
darkneſs. 


. x 
would perſuade us to look upon it as miſchievous. He ſpeaks of 
“„. incon-· 

V. jafra, Ch. III. par. VII. p. 103. 
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the cup of flattery to high ſtation, he has ſlopt ——— 


ſhort, however, in this place, of idolatry. le] fible paſſa- 
It cet oa 


large. 


 jnconveniences.” What theſe inconveniences are it is pleaſant 


In the firſt place, many young practiſere, ſpoilt by the indul- 
gence of being permitted to carry on their buſineſs in their mother. 
tongue, know not how to read a Record upon the old plan.“ Many 
« Clerks and Aitornies,” ſays our Author, are hardly able to 
5 read, much leſs to underſtand a Record of ſo modern a date as 
« the reign of George the Firſt.” 


What the mighty evil is here, that iz to outweigh the miſchief 
of almoſt univerſal ignorance, is not altogether clear : Whether it 2 
is, that certain Lawyers, in a caſe that happens very rarely, may 3 
de obliged to get affiflance : or that the buſineſs in ſuch a caſe J 
may paſs from thoſe who do not underſtand it to thoſe who do. 


In the next place, be obſerves to us, © it has much enhanced 
4e the expence of all legal proceedings: for fince the practiſers are 
« confined (for the ſake of the ſtamp - duties, which are thereby 
tc confiderably encreaſed} to write only a ſtated number of words 
«© in a ſheet; and as the Engliſh language, through the multitude 
« of its particles, is much more verboſe than the Latin; it fol- 
« lows, that the number of theets maſt be vey much augmented | 
* by the change,” 


I would fain perſuade myſelf, were it poſſible, that this unhap- 
py ſophiſm could have paſſed upon the inventor. The ſum actu- 
ally levied on the public on that ſcore is, upon the whole, either a 
| proper ſum or it is not. If it is, why mention it as an evil? If it 
adn, what mace civlans remedy than ts fie the nk lens Þ 


After all, what ſeems to be the real evil, 3 
Author's unwillingneſs to believe it, is, that by means of this al- 
teration, men at large are in a ſomewhat better way of knowing 
what their Lawyers are about: and that a difintereſted and enter- 


prizing Legiſlator, ſhould happ ily ſuch an one ariſe, would now 
* ſomewhat leſs difficulty be able to ſee before bim. 


12 In the Seventh Chapter of the Firſt Book. The Kist has 
t attributes ;. e 6 z be ig , all. perfect and 
i immortal t,"* 1 


1 Comm. 242. 
FT 2 Comm. Ch. VII. — Fe this. 
} 3 Comm, Ch. VII. p. 260, Firſt Edition, | | 


_ F.C 
—— It is not then, I ſay, this part, it is not even 


—— any part of that Introduction, to which alone I 
des dom the have any thoughts of extending my examination, 
. that is the principal ſeat of that poiſon, againſt 
which it was the purpoſe of this attempt to give 
an antidote. The ſubject handled in this part of 
the work is ſuch, as admits not of much to be ſaid 
in the perſon of the Cenſor. Employed, as we 
* 


are not more adverſe to manly ſentiment, than to accurate appre- 


henfion. Far from contributing to place the inftitutions they are 


applied to in any clear point of view, they ſerve but to dazzle and 
confound, by giving to Reality the air of Fable. It is true, they 
are not altogether of our Author's invention: it is he, however, 


One might be apt to ſuppoſe they were no more than ſo many 
 travfient flaſhes of ornament: it is quite otherwiſe. He dwells 
upon them in ſober ſadneſs. The attribute of © «biquity,” in par- 

ticular, he lays hold of, and makes it the baſis of a chain of rea- 

— He ſpins it out into conſequences : he makes one 

from it, and another thing be ſo and fo © for the ſame 
re | 
bethought to be in earneſt. From the ubiquity,” , ſays our Au- 
| thor [x Comm. p. 260] © it follows, that the King can never be 

« nonfſuit; for a nonſuit is the deſertion of the ſuit or action by 

«© the non-appearance of the plaintiff in Court. For the 

t ſame reaſon alſo the King is not ſaid to appear by his Attorney, 
© as other men do; for he always appears in contemplation of Law 

6 in his own proper perſon.” 


This is the caſe ſo ſoon as you come to this laſt ſentence of the 
. paragraph. For, ſo long as you are at the laſt but two, © it is 
« the regal office, and not the royal perſon, that is always preſent." 
All chis is ſodrily and ſo ftriftly true, that it ſerves as the ground- 
work of a metaphor that is brought in to embelliſh and enliven it, 
The King, we ſee, is, that is to ſay is not, preſent in Court. The 
King's Judges are preſent too. So far is plain downright truth, 
Theſe Judges, then, ſpeaking metaphorically, are ſo many look- 
ing-glaſſes, which have this fingular property, that when a man 
looks at them, inſtead of ſeeing his own face in them, he ſees the 
King's. His Judges,” fays our Author, © are. the mirrer by 
32 
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ture — in drawing outlines, bung 
that there was occaſion to enter into the details nr 
of any particular inſtitution. If I choſe the In- — 
troduction then in preference to any other part, cr 
it was on account of its affording the faireſt ſpe- 
cimen of the whole, and not on account of its 


affording the greateſt ſcope for cenſure. 


Let us reverſe the tablet. White with this free- Its merits, 
dom I expoſe our Author's ill deſerts, let me not 
be backward in acknowledging and paying homage 
to his various merits: a juſtice due, not to him 
alone, but to that Public, which now for ſo ma- 
ny years has been dealing out to him (it cannot 
be ſuppoſed altogether without ms ſo large a 
meaſure of its applauſe. 


C or AI, elegant, — | ged. 477 en ted | 
the ſyle is ſuch, as could ſcarce fail to recom- 
mend a work ſtill more vitious in point of matter 

to the multitude of readers. 


He it ig in ſhort, who, firſt of all inſtitutional 
writers, has taught Juriſprudence to ſpeak the 
language of the Scholar and the Gentleman: put 

a poliſh upon that rugged ſcience : cleanſed her 
from the duſt and cobwebs of the office: and if 
he has not enriched her with that preciſion that is 

dran only from the ſterling treaſury of the ſci- 

__ ences, has decked her out, however, to advan- © 
tage, from the toilette of claſſic erudition: en- 
livened her with metaphors and allufions : and 
ſent her abroad in ſome meaſure to inſtru, and 

in ſtill greater meaſure to entertain, the moſt 
miſcellaneous and even the moſt faſtidious ſo- 


The 
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The merit to which, as much perhaps as to 
ks merits. any, the work ſtands indebted for its reputation, 
is the enchanting harmony of its numbers: a 
kind of merit that of itſelf is ſufficient to give a 
certain degree of celebrity to a work devoid þ 
every other. So much is man governed by 


The function of the Expoſitor may be con- 
ceived to divide itſelf into two branches: that of 
hiſtory, and that of ſimple demonffration. The 
| buſineſs of hiſtory is to repreſent the Law in the 
ſtate it has been in, in paſt periods of its exiſtence : 
the buſineſs of ſimple demonſtration in the ſenſe 
in which I will take leave to uſe the word, is to 
_ repreſent the Law in the ſtate it is in for the time 


being. 1 


Again, to the head of demonſtration belong 
the ſeveral buſineſſes of arrangement, narration 
and conjecture. Matter of narration it may be 
called, where the Law is ſuppoſed to be explicit, 
clear, and ſettled : matter of conjecture or inter- 
pretation, where it is obſcure, ſilent, or unſteady 
It is matter of arrangement to di/fribute the ſeve- 
ral real or ſuppoſed inſtitutions into different 
_ maſſes, for the purpoſe of a general furvey; to 
determine the order in which thoſe maſſes ſhall } 

28 N <> 


[o] The word demonſiration may here ſeem, at firſt fight, to be | 
ant of place. It will be eaſily perceived that the ſenſe here put 
upon it is not the ſame with that in which it is employed by Logi- 
cians and Mathematicians. In our own language, indeed, it is not | 
very familiar in any other ſenſe than theirs : but on the Continent % 
it is currently employed in many other ſciences. The French, 
for example, have their demonſtrateurs de botanique, d anatomie, de 
| phyſique experimentale, &c. 1 uſe it out of neceſſity; not knows | 
„„ | 


P R E F A C E. 


be brought to vie w; and to find for each of them 


| The buſineſs of narration and interpretation are 
chiefly about particular inſtitutions. 
the details of particular inſtitutions it has not 
been my purpoſe to deſcend. On theſe topics, 


then, I may ſay, in the language of procedure, 
Viewing the work in this 


Hiſtory is a branch of inſtruction which our 


Author, though not rigidly neceſſary to. his de- 
ſign, called in, not without judgment, to caſt 


light and ornament on the dull work of ſimple de-, 


_ monſiration : this part he has executed with an 
elegance which ſtrikes every one : with what fide- 

lity, having not very particularly examined, 1 will 
not take upon me to pronounce. | 


Among the moſt difficult and the moſt impor- 


tant of the functions of the demonſtrator is the buſi- 


_ neſs of arrangement. In this our Author has been 


thought, and not, I conceive, without juſtice, to 


excel; at leaſt in compariſon of any thing in that 
way that has hitherto appeared. *Tis to him we 


owe ſuch an arrangement of the elements of Juriſ- 


prudence, as wants little, perhaps, of being the 
beſt that a technical nomenclature will admit of. 
A technical nomenclature, ſo long as it is admit- 


ted to mark out and denominate the principal 


heads, ſtands an invincible obſtacle to every other 
.than a technical arrangement. For to denominate 


in general terms, what is it but to arrange? and 
to arrange under heads, what is it but to denami- 
nate upon a large ſcale? A technical arrangement, 


governed 


Its merits. 


— 
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governed then in this manner, by a technical no- 
menclature, can never be otherwiſe than confuſed 
and unſatisfa&ory. The reaſon will be ſufficiently | 
apparent, when we underſtand what fort of an ar- 
rangement that muſt be whick 3 


termed a natural one. 


That arrangement of the materials of any | 
ſcience may, I take it, be termed a natural one, 
which takes ſuch properties to characterize them 
by, as men in general are, by the common con- 
ſtitution of man's nature, diſpoſed to attend to: 
ſuch, in other words, as naturally, that is readily, F + 
engage, and firmly fix the attention of any one to 
whom they are pointed out. The materials, or 
elements here in queſtion, are ſuch actions as are 


the objects of what we call Laws or Inſtitutions. 
Now then, with reſpe& to actions in general, 


there is no property in them that is calculated fo | 


readily to engage, and ſo firmly to fix the attention 


of an obſerver, as the tendency they may have to, 


or divergency (if one may ſo ſay) from, that which 


may be ſtyled the common end of all of them. The 
end I mean is Happineſs : [uu] and this tendency in 
any act is what we ſtyle its xeility as this diver- 


genq is that to which we give the name of miſ- 


[ww] Let this be taken for a truth upon the authority of A- | 
ade; I mean by thoſe, who like the authority of Ariftotle bet- 
ter than that of their own experience, Hara Tix», ſays that 
philoſopher, xa; Tara jeloIog* ojuomy In wpatic Ts nat Tpoaeto icy | 
| 2 Jo nakwg aTepnmayro Teyaloy, o marra 
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With reſpe& then to ſuch actions in 
particular as are among the objects of the Law, to 
point out „ of them or the miſ- 
chievouſneſs, | 
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chievouſneſs, is the only way to make bim fee —— 


churiy that property of them which every man is 


Idea of a 
natural ar- 


in ſearch of; 9 in ſhort, 3 


W 


| —— n 
ciple, that may ſerve to preſide over and govern, 


as it were, ſuch arrangement as ſhall be made of 
the ſeveral inſtitutions or. combinations of inſtitu- 


tions that compoſe the matter of this ſcience: and 
it is this principle, that by putting its ſtamp upon 


Tr „ 


ment that can be made of them. 


Ci os 5 


recognized by all men, the ſame arrangement that 


would ſerve for the juriſprudence of any one coun- 
try, would ſerve with little * of 
22 


Yet more. 1 


vould be detected, at leaſt the utility of it would 


the other hand, a technical arrangement is a fink 


that with equal facility — ena 
3 | | 


1 


tural arrangement, is not difficult to conceive. 
IO e 


terized ; by the nature of the ſeveral * of 


de rendered ſuſpicious, by the difficulty of finding 
a place for it in ſuch an arrangement: while, on 


—— condo? which, "i they confliture 


— 
— 


gun from the common end; that is, as we have 
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3 be collected into claſſes 
denominated by the various modes of their diver- 


ſaid, by their various forms and degrees of miſ- 
chievouſneſs : „ OT Is ded 
ther any ſuch mode of conduct poſleſſes any fuch 


property is 2 queſtion of experience. [Ly ies, 


2 bad Law is that which prohibits = mode of 
AY ot i RIG: Thus would 

it be found impraQiicable to place the mode of 
conduct prohibited by a bad law under any de- 


nomination of offence, without aſſerting ſuch a 
matter of fact as is contradicted by experience. 


Thus cultivated, in ſhort, the ſoil of Juriſpru- 


Juriſprudence : nor would it ſerve more 


dence would be found to repel in a manner every 
evil inſtitution ; like that country which refuſes, 
we are told, to harbour any thing venomous in 
its boſom. 


of ſuch „1 at 
once be 2 compendium of axpyſitery and of ; 


29 


ally to inſtru the ſubjet?, 3 ; 
. f 
— render will comaeier, may as well be efimces ; 
of omiſſion as of commiſſion. I would avoid the embarraſſment of mak- 
ing ſeparate mention of ſuch Laws as exert themſelves in - 


dus, which — FOI us well as offs. 
Dl See note. [ee] 


[x] Sex note [.] 


+ 'Tis on this account 1 uſe the phraſe © made of cw- | 


„ > S&T = = 1 
Soch a ſynopſis; in ſhort, wonld be at once a 
map, and that an univerſal one, of Juriſprudence Ines fas 


1 as it is, and a flight but comprehenſive ſketch of 2 
what it ought to be. For, the reaſons of the ſeve- 
preſſed, we ſee, and that uniformly (as in our 
Author's ſynopſis. they do in ſcattered inſtances) 

by the names given to the ſeveral claſſes under 

what reaſons? Not technical reaſons, ſuch as 

none but a Lawyer gives, nor any but a Lawyer 
would put up with; [aa] but reaſons, ſuch as 

ought to be, and expreſſed too in the manner 


they might and ought to be, 2 
the force of as well as he. 4 A 


Nor in this is there any thing that need ſurpria 
aq ad which is made the object of a Law, the 
only conſequences that men are at all intereſted in, 
Rr Nö 

then as Sos ine they may be ex- 
preſſed: and pain and pleaſure at leaſt, are words 
| b 


Cas} Technical reaſons : ſo called from t . 3 
NW 


A LT a AUR ; men in Fe 
EI Ine hy et r 
1 feeling.) Utility, as we have faid, is the mo | 
* _ inflicuion in judging of its title to ap- 
COONS WIS ark cur WEN > ij 

| I more frequently, . =... 
r A 
one elſe, have got the name of tech * ** | 
peculiar to-the art, peculiar to the yroſeſlion ms 


xAXvi 


Idea of a 
natural ar- 


rangement. 


_ contempts, felonies, præmunires [cc] ? What rela- 


ties and ſubſtantial forms ; or if, and in deference 


P R E FF ACE. 


to a Lawyer to know the meaning of [BJ. In the 


ſynopſis then of that ſort of arrangement which 
alone deſerves the name of a natural one, terms 
ſuch as theſe, terms which if they can be ſaid to 
belong to any ſcience, belong rather to Ethics than 
to Juriſprudence, even than to univerſal Juriſpru- 
dence, will engroſs the moſt commanding ſtati- 
ons. / 


What then is to be done with thoſe names of 
claſſes that are purely technical? With offences, 
for example, againſt prerogative, with miſpriſions, 


tion is it that theſe mark out between the Laws 
that concern the ſorts of acts they are reſpeQively 
put to ſignify, and that common end we have been 

ſpeaking of? Not any. In a natural arrangement 
what then would become of them? They would 
either be baniſhed at once to the region of guiddi- 


to attachments too inveterate to be all at once diſ- 


ſolved, they were ſtill to be indulged a place, they 


would be ſtationed in the corners and bye-places of 
the Synopſis : ſtationed, not as now to give light, 


but to receive it. Bur more of this, perkogs, at 


ſome future time. 
To 

| [45] The reaſon of 2 Law, in ſhort, is no other than the gend N 

produced by the mode of conduct which it enjoins, or (Whick 

comes to the ſame thing) the miſchief produced by the mode 


of conduct which it prohibits. This chief or this gend, if 1 


they be real, 25K — | 
„ ; 


[cc] See in the — ˖ Braden Gr Metis f 
Analyſt, the laſt page comprehending Book IV. 


* 
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To return to our Author. Embarraſſed, as a —_ 
man muſt needs be, by this blind and intractable e „k 
nomenclature, he will be found, I conceive, to have — 


done as much as could reaſonably be expected of a 
writer ſo circumſtanced ; and more and better than 
was ever done before by any one. 


In one part, particularly, of his Synopſis *, ſe- 
veral fragments of a ſort of method which is, or at 
leaſt comes near to, what may be termed a natural 
one [dd], are actually to be found. We there 
read of n ;* of ©* offences againſt 
te peace; againſt © health;” againſt ** perſonal 

_ ſecurity [ec]; liberty“ property: light 
| 5 


In 


© Ie ia that which eomprizes bn win Book, intitled Pos · 
Lie Wrkowes. 

[dd] Fragmenta metbodi neturalis,—Liws a1 Phil. Bot. Tit. 
2 par. 7. 


33 pertinent inſtance to exemplify the 
uſe tha: a natural arrangement may be of in repelling an in- 
competent inftitution. What I mean is the fort of filthineſs 
that is termed ante ,. This our Author has ranked in his 
claſs of Offences againſt ** perſonal ſecurity,” and, in a ſubdivi- 
fion of it, intitled . Corporal] injuries.” In ſo doing, then, he 
has aflerted a fact: de has aſſerted that the offence in queſtion 
is an offence againſt perſonal ſecucity ; is a corporal injury; is, 
in ſhort, productive of unhappineſs is that way. Now this is 
what, in the caſe where the act is committed by con/ont, it 
manifeſtly not true. Folenti non fit injuria. If then the Law 
_ againſt the offence in queſtion had no other title to a place in 
the ſyſtem than what was founded on this fact, it is plain ic 


miſchief the offence-is of to the community in this caſe is in 


nag really to this claſs : but then ic would come cader another 


name, „ 


would have none. It would be 2 bad Law altogether. The 


truth of quite another nature, and would come under quite 
another claſs. When againſt conſent, there indeed it does be- 


xxxvüi 


Merits of 
the 
| — ng 


PRE FF ACS 
In an unequal imitation of this Synopſis that has 
voc lately been performed upon what is called the Ciel 
Law, all is technical. All, in ſhort, 1s darkneſs. 


Scarce a ſyllable by which a man would be led to 
ſuſpect, that the affair in hand were an affair that 


— at all concerned in 
III. 


8 our Author's Com- 
mentaries. Not even in a conſerial view would I 
be underſtood to deem them altogether without F 
merit. For the inftitutions commented on, where 
they are capable of good reaſons, good reaſons are 
every now and then given: in which way, ſo far 


as it goes, one-half of the Cenfor's taſk is well ac- 


compliſhed. Nor is the dark fide of the picture 


left abſolutely untouched. Under the head of 
Trial by Jury,” are ſome very juſt and intereſt- 


Ing remarks on the yet-remaining * 


(F] I think it is Selden, ſomewhere in his Table · tall, that 
fpeaks cf a whimſical notion he had hit upoa when a ſchool 
boy, that with regard to Ceſar and Fuffin, and thoſe ether 


_ perſonages of antiquity that gave him ſo much trouble, there 


was not a ſyllable of truth in any thing they ſaid, nor in fact 
were there ever really any ſuch perſons ; but that the whole 
affair was a contrivance of parents to find employment for 


their children. Much the ſame ſort of notion is that which 


_ theſe technical arrangements are calculated to give us of 


deen worſe, the difficulty was greater. That deteſtable chaos 
of inſtitutions which the Analyſt laſt-mentioned had to do with 


Juriſprudence : which in, them ſtands repreſented rather ava 
game at Crambs for Lawyers to whet their wits at, thanas that 
Science which holds in her hand the happineſs of nations. 


| Let us, however, do no man wrong. Where the ſucceſs has 


is ſtill more embarraſſed with a technical nomenclature than ; 


PREF ACE. 
that mode of trial: and under that of „ Al- 


e rances by matter of Record,” on the lying and en 


extortious jargon of Recoveries +. So little, how- 
ever, are theſe - remarks of a piece with 
the general diſpoſition, that ewe uici? fo Rrongly 
| throughout the work, indeed fo plainly adverſe to 
the general mazims that we have ſeen, that I can 
ſcarce bring myſelf to attribute them to our Author. 


One would-ehnak foone Angel had been ſowing 


— A . 


much to ſay. The principal and profeſſed purpoſe 


of it is, to expoſe the errors and inſufficiencies of 
our Author. The buſineſs of it is thereforerather 


to overthrow than to ſet up; which latter taſk can 


ſeldom be performed to any great advantage where 
| ** 6 


#3 comm. Ch. XXIII. P. 387. 
T2 Comm. Ch. XXI. P. 360. 


W 
affection, and an occaſional, and as it were forced contribution, 


to the cauſe of reformation, may be ſeen, I think, in theſe 
Commentaries, compared with another celebrated work on the 
 ſubje& of our Juriſprudence, Mr. Barrington, whoſe agreeable 
Miſcellany has done ſo much towards opening men's eyes upon 
this fubje& ; Mr. Barrington, like an active General in the 
ſervice of the Public, florms the ſtrong- holds of chicane, 
_ whereſfoever they preſent themſelves, and particularly £&ions, 
without reſerve. Our Author, like an artful partizan in the 


| ſervice of the profeſſion, ſacrifices a * as if it were to ſave 


the reſt. 


| Deplorable, —. te Salers chem 
or falutary inſtruction, did not Mr. Barrington's work in fe 
| many inſtances, furniſh the antidote to our Author's poiſons. 


To 


l 
* 


in 
the 
Eſ- 


condunted. 


Net euly ee is announced by them, but re- 


PREFACE. 


To gent lien das | 
on, and to make ſure of doing our Author no in- 
Ef. juſtice, his own words are given all along: and, as | 
es ſcarce any ſentence is leſt unnoticed, the whole 
comment wears the form of what is called a per- 
petual one. With regard to a diſcourſe that is 
ſimply inſtitutional, and in whichthe writer builds 
upon a plan of his own, a great part of the ſatis- 
faction it can be made to afford depends upon the 
the ſeveral parts of it. In a comment upon the 
work of another, no ſuch connection, or at leaſt 
no ſuch order, can be eſtabliſhed commodiouſly, 
if at all. The order of the comment is preſcribed | 
by the er POT tt 


_ The chief employment of thisEffay, as we have | 
ſaid, has neceſſarily been to overthrow. In the lit- 
tle, therefore, which has been done by it in the 
way of ſetting up, my view has been not ſo much 
to think for the Reader, as to put him upon think- 
ing for himſelf. This I flatter myſelf with having 
done on ſeveral intereſting topics; * | 
ö n ——= 


Among the few poſitions of my own which 1 | 
have found occaſion to advance, ſome I obſerve } 
which promiſe to be far from popular. Theſe it 
is likely may give riſe to very warm objeQions : f 
| which in. themſelves I do not wonder 
at, and which in their motive I cannot but ap- 


prove. The people are a ſet of maſters whom it 
is not in a man's power in every inſtance fully to 
and at the ſame time faithfully to ſerve. 
He that is reſolved to perſevere without deviation 
in the line of truth and utility, muſt have learnt to | 

"oy . 
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FRAGMENT 
. ON 


GOVERNMENT. 


INTRODUCTION. 
L 


- E ſubje& of this examination, i is a a 8 
contained in that part of Sir W. BLACK- pvcTion. 
STONE's CoMMENTARIES on the Laws of 1 
ExGLAND, which the Author has ſtiled the In- Diviſion of 
' TRODUCTION. This Introduction of his ſtands ther, ia. 
difcourſe On the STUDY of the Law.” The 

ſecand, entitled Of the Natures of Laws in 

* general, contains his ſpeculations concerning 

the various objects, real or imaginary, that are in 

_ uſe to be mentioned under the common name of 

Law. The third, entitled © Of the Laws of 

Ex cLAN p,“ contains ſuch general obſervations, 

relative to theſe laſt mentioned Laws, as ſeemed 


proper 


"? 


1 A FRAGMENT ox GOVERNMENT. | 


. to be premiſed before he entered into the 


- details of any parts of them in particular. In the 
. fourth, entitled, Of the CounTrIEs ſubjeft 
« to the Laws of EnGLaxd,” is given a ſtate- 
ment of the different territorial extents of differ- 
ent branches of thoſe Laws. 

What part *Tis in the ſecond of theſe ſeQions, that we ſhall = 

of iris here ſind the paſſage propoſed for examination. oc 
mined. cupies in the edition I happen to have before me, 

br Which is the fir ff (and all the editions, I believe, 
are paged alike) the ſpace of ſever pages; from 

9696 


- Atſter treating 2 bn rt” of the 
„% Law of Nature,” © Law of Revelation,” and 
Law of Nations,” branches of that i 
whole, our Author comes at length to what he 
calls © Law municipal; that ſort of Law, to 
Which men in their ordinary diſcourſe would give 
the name of Law without addition; the only 
ſort perhaps of them all (unleſs it be that of Re- 
_ velation) to which the name can, with ftrit pro- 
priety, be applied: in a word, that fort which 
we ſee made in each nation, toexpreſs the will of | 
that body in it which governs. On this ſubject of 
Law Municipal he ſets out, as a man ought, with 
a definition of the phraſe itſelf ; an important and 
fundamental phraſe, which ſtood highly in need 
" of a definition, and never ſo much * 
50 Author has defined it. | 
| IV. This definition is uſhered in with no ſmall diſ- 
| A ts play of accuracy. Furſt, it is given entire: it 1s 
Al of it. then taken to pieces, clauſe by clauſe ; and every 


I rnobucrionx. 


chose by irſelf, juſtified and explaindd. JE 
very midſt of theſe explanations; in the very. 
midſt of the definition, he makes a ſudden ſtand. 
And now it bethinks him that it is a good time to 


liſhed—On the peculiar excellence of that form 


give a diſſertation, or rather a bundle of diflerta- 
tions, upon various ſubjects— On the mamer in 
which Governments were eſtabliſhed On the dif- _ 
ferent forms they aſſume when they are eltab- 


kurse cy 
DUCTION. 
— — 


- which is eſtabliſhed in tis country—On the right, 


which he thinks it neceſſary to tell us, the Go 


VERNMENT in every country has of making 


Laws—On the duty of making Laws; which, 
he ſays, 


engage in diſcuſſions, and not daring to kf 
—B: car WE Jaygs.. EA 


V. 1 
W 


it happens, not at all involved with the body of 
the work from which it ſtarts. No mutual refe- 


rences or alluſions: no ſupports or illuſtrations 
communicated or received. .It may be conſidered 


s one ſmall work inſerted into a large one; the - 


| is alſo incumbent on the Governiaent..— 5 . 
In ſtating theſe two laſt heads, I give, as near as. 
poſſible, his own words ; thinking it premature to | 


This dl 


= 


examina- 
tion. 


containing and the contained, having ſcarce any 


other connection than what the operations of the 


preſs have given them. It is this diſconnection 
that will enable us the better to beſtow on the lat- 


ter a ſeparate examination, without breaking in 


upon any thread of reaſoning, or any principle of 


A general ſtatement of W 
in dhe digrefſion we are about to examine has been 


Our Au- 
thor's 

ſketch of 
the con 


ben daun. 


A FRAGMENT ox GOVERNMENT. 
given above. It will be found, I truſt, « faithful 
It will not be thought, however, much of 
2 piece, . perhaps, with the following, which our 
Author himſelf has given us. This, (ſays he, 
meaning an explanation he had been giving of a 
part of the definition above ſpoken of } * will na- 
& turally lead us into a ſhort enquiry into the 
< nature of ſociety and civil government [a]; 
« and the natural inherent right that belongs to 
4c the ſovereignty of a ſtate, wherever that ſo- 


*c vertignty be lodged, of making and enforcing 


© nr in which governments have been 
eſtabliſhed, or of the different forms they aſſume 
when eſtabliſhed : no very explicit intim ation 
that theſe were among the topics to be diſcuſſed: 
None at all of the duty of government to make 
laws ; none at all of the Britiſh canflitution ; 
_ tioned, there. is no one on which he has been 
near ſo copious as on this laſt. The right of 
88 that delicate and invi- 


— 
* | 
| LI To make ſure IE We El 
ſhew what it is that he thought would © naturally lead us into“ 
this © enquiry, it may be proper to give the paragraph con- 
— taining the explanation above mentioned. It is as follows :— 


% But farther : municipal law is à ruleof civil conduct, pre- 2 


* ſcribed by the ſupreme power in a flate.” © For legiſlature, 
© 2z was before obſerved, is the greateſt act of ſuperiority 
<< that can be exerciſed by one being over another. Wherefore 
te it is requiſite, to the very eſſence of a law, that it be made 
<« preme power. Sovereignty and legiſlature are indeed con- 
« vertible terms ; one cannot ſubfiſt without the other.” 1 
2 


= —— A ©. 
topic, as we ſhall find it 


is that which for the moment, feems to babe 


ſwallowed up almoſt the whale of his attention. 


+ *>Y : > - 
» Y ©. * 5 * 
di 


Be this as it may, the contents of the 
tion before us, taken as I have ſtated them, will 
forniſh us with the matter of five chapters: 
one, which I ſhall entitle * FoxmaTiOon of 
% GOVERNMENT ——a «© FoxMs of 
© GOVERNMENT” —a third, „ BzrTrsn Con- 
«© gT7ITUTLION” ——a fourth, © Mer of the 
«© SupntME Power % make Laws” —a fifth, 
Dur of the Surnzet Power fo male © 
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Rn 2 
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_ : g ' 2 1 ; 4d bk 


ux fd objet which our Author ſeems 


abe propoſed to himſelf in the diſſertation we 
ont to examine, is to give us an idea of the 


= 2 —— in which Governments were formed. 
- - 2% al This occupies the firſt paragraph, together with 
chapters part of the ſecond : 1 


C | a 
| 8 I. | 


m . The only true and natural. fo 
recited. ee ſociety,” (fays our Author] are the wants 
| * and the fears of . Nor that we cn 
4 there ever was a us who Do Ds as fach 
hig as ſociety ; and that, from the impulſe of 
<6 reaſon, and through. a ſenſe of their wants and 
« weakneſſes, individuals met together in a. large 
« plain, entered into an 
< choſe the talleſt man preſent to be their gover- 
« nor. This notion of an actually exiſting un- 
« connefted fate of nature, is too wild to be ſeri- 
« ouſly admitted; and beſides, it is plainly con- 
. tradifQory to the revealed accounts of the pri- 
| * =" "no. 


- 


® xz Comm. 5. 47. 
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© miti ve origin of mankind, and their preſerva- Char. 
c tion two thouſand years afterwards ; both I. 
c which were effected by the means of ſingle fa- | 
« milies. Theſe formed the firſt ſociety, among 
c themſelves; which every day extended its 
© limits, and when it grew too large to ſubſiſt 
© with convenience in that paſtoral ſtate, wherein 
ec the patriarchs appear to have lived, it neceſſa- 
“& rily ſubdivided itſelf by various migrations into 
& more. Afterwards, as agriculture increaſed, 
« which employs and can maintain a much great- 
«er number of hands, migrations became leſs 
« frequent; and various tribes which had for- 
* merly ſeparated, re-united again; ſometimes 
te by compulſion and conqueſt, fametimes by /ac- _ 
«« cident, and ſometimes perhaps by compact. 
« But though ſociety had not ts formal . 
4 from any convention of individuals, actuated 
« by their wants and their fears; yet it is the 
4 ſenſe of. their weakneſs od iv that 
« keeps mankind together; that demonſtrates the . 
cc neceſſity of this union; and that therefore is 
3 as well as the 
. 6 cement of ſaciety : And this is what we mean 
4 by the original contraft of ſociety; which, 
* though perhaps in no inſtance it has ever been 
« formally expreſſed at the firſt inſtitution of a 
« ſtate, yet in nature and reaſon muſt always be 
4 underſtood and implied, in the very act of 
«6 aſſociating together : + namely, that the whole 
© ſhould protect all its parts, and that every part 
© ſhould pay obedience to the will of the whole; 
« or, in other words, that the community ſhould 
_ 4 guard the rights of each individual member, 
«and that (in return for this protection) each 
6 individual ſhould ſubmit to the laws of the 
community; without which ſubmiſſion of all 
| E = 
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«it was impoſſible that proteQon could be cer- 
* tainly extended to any. 


« For when ſociety is once formed, government 
4 reſults of courſe, as neceflary to preſerve and 
« to keep that ſociety in order. Unleſs ſome ſupe- 
cc rior were conſtituted, whoſe commands and de- 
cc cifions all the members are bound to obey, 
« they would ſtill remain as in a fbate of nature, 
« without any judge upon earth to define their 
ö ag ods ug, of | 
2 
rere 
change their ſeveral ſignifications; ſometimes 
meaning one thing, ſometimes another, at the 
upſhot perhaps nothing; and this in the compaſs 


of a paragraph 3 one may judge what will be the 
of the whole context. This, we 


hall ſee, is the caſe with the chief of thoſe we 
have been reading : for inſtance, with the words 
4 Society,. State of nature,“ original 
« contract, — not to tire the reader with any 
more. Society, in one place means the ſame 
thing as 4 ſtate of nature” does: in another 
place it means the ſame as Government.” Here, 
| we are required to believe there never was ſuch a 
late as a ſtate of nature: there we are given to 


- underftand there has been. In like manner with 


to an origina} cuntruct we are given to un- 
notion of it is ridiculous : at the ſame time that 
there is no ſpeaking nor ſtirring without ſuppoſing 


there was one. 


 FormaTr0N of GovERNMENT. 


3 For if by - "Py 
«< @ flate of nature a man means any thing, it is I. 
the ſtate, I take it, men are in or ſuppoſed to be 
in, before they are under government : the ſtate « gociery” 
men quit when they enter into a ſtate of govern- — 
ment; and in which were it not for government — of ne- 

they would remain. But by the word | 1 — 
it is plain at one time that he means that ſtate. « Govern- 
Firſt, according to him, comes ſociety ; then af- * 
ter wards comes government. For when ſaciety,” . 
ſays our Author, is once formed, government iged. 11 
4 reſults of courſe; as neceſſary to preſerve and I 
«© keep that ſociety in order —And again, im- 
mediately afterwards, —** A ſtate in which a ſu- 

4 perior has been conſtituted, whoſe commands 
&« and deciſions all the members are bound to 
© obey.“ he puts as an explanation (nor is it an 
inapt one) of a ſtate of government: and 
© unleſs” men were in a ſtate of that deſcription, 
they would till “ remain” he ſays, as ina 
fate of nature.” By ſociety, therefore, he 
means, cnt: mere, the fore as by's ©* fete of xa 
© ture he offoſes it to government. And he 
ſpeaks of it 5 in this ſenſe, has 
aQually exiſted. 


V. 

2dy, This is what he tells us in the 
of the ſecond of the two OI 
time the fir ſt paragraph laſted, ſociety meant the 4 govern- 
ſame as government. In ſhifting then from one 
to another, it has changed its nature. 
*Tis * the foundations of ſociety t,“ that he firit 


E 2 6 began 


* V. ſupra p. 8. | 
+ 2. Comm. p. 47. ſugen p. &. 


V. 


. « 


ſyno- 
to 


* 


I. 


44 is too wild to be ſeriouſly admitted l. When he 
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Czar. began to ſpeak of, and immediately he goes on to 


explain to us, after his manner of explaining, the 
foundations of government. "Tis of a formal 


© beginning” of © Society +,” that- he ſpeaks 


— that be metas... ** the erigine! 6 
«© contract of ſaciety t, which contract entered 


into, a fate & he gives us to underſtand, is 
thereby inſtituted, and men have undertaken 


to. * ſubmit. ue Laws *.” 80 long then as this 


_ Girſt paragraph laſts, * ſociety,” I think, it is 
e 


— | 
_ 3d, All this while too, this ſame © fate of | 


4 nature” to which we have ſeen © Seciety” (a 


ſtate ſpoken of as exiſting) put ſynonymous, and 


| in which were it not for government, men, he in- 


forms us, in the next page, would © remain ++,” 
is a ſtate in which they never were. So he ex- 
preſsly tells us. This © notion,” ſays he, of 


«© an actually exiſting unconnected ſtate of 


ec nature; (that is, as he explains himſelf after- 
wards 11 a ſtate in which men bave no judge to 
« define their rights, and redreſs their wrongs,) 


admits it then himſelf, as he does in his next page, |} 
we are to underſtand, it ſeems, that he is banter- } 
ing us: and that the next paragraph is (what one 


i + 1. Comm. p. 47. ſupra p. 10 
11. Comm. p. 47. ſupra p. 10. 
{ 1. Comm. p. 47. ſupra p. 11. 
* 1. Comm. p. 48. ſupra p. 11. 
++ z. Comm. p. 48. ſupra p. 11. 
IT 2. Comm. p. 48. ſupra p. 11. 
1. Comm. p. 47. ſupra p. 9. 


ſhould not otherwiſe have taken it for) a piece of ©, 
Original 
"ate The original contra is a thing, we are ana, its 
1 that never had exiſtence; perhaps reality de- 
in any ſlate: certainly therefore not in all: 
ce « Perhaps, in no inſtance,” ſays our author, has 


it ever been formally expreſſed at the firſt inſti- 
tution of a ſtate *”. | 


| | VIII. 
StA, Notwithſtanding all this, we muſt ſup- 
poſe, it ſeems, that it had in every ſtate: yet in 
te nature and reaſon,” ſays our Author, it muſt 
tec always be underſtood and implied +.” Grow- 
ing bolder in the compaſs of four or five pages, 
| where he is ſpeaking of our own Government, he 
aſſerts roundly t, that ſuch a Contract was aQu- 
ally made at the firſt formation of it. The 
cs legiſlature would be changed,” he ſays, © from 
that which was originally ſet up by the gene- ' 
_ © ral conſent and fundamental act of the ſociety.” 
| Let ws try whether it be pci poſſible for _fame- aus © 
thing to be done towards drawing the import of chefg c- 


theſe terms out of the miſt 1 in which our Author tradictions 
has involved them. The word © Society,” —_— 
I think it appears, is uſed by him, and that with- 24 — 
out notice, in two ſenſes that are oppoſite. In — 

the one, SOCIETY, or a STATE of SOCIETY, 3 
is put /ynonimous to a STATE,of NATURE; and 
ſtands oppoſed to GOVERNMENT, Of aSTATE OF 

GOVERNMENT : in n this ſenſe it may be ſtiled, 


" * 0 


* a. * 


* x. Comm. p. 46. ſuprs p. to. 
+ 1. Comm. p. 46. ſupra p. 10. 
T 1. Comm. p. 332. 
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J. 


8 SE of political SOCIETY “. 


is with them as with light and darkneſs: however 


file ſubjefs) are ſuppoſed to be in the Abit of 


we may call governor or governors) ſuch perſons al- 


ie. we have ſaid, a negative one. When a number 
of perſons are ſuppoſed to be in the habit of cen- 
ver ſing with each other, at the ſame time that 


ſeparation which theſe names, and theſe definiti- . 


A FRAGMENT ox GOVERNMENT 
as it commonly is, natural 80cIzTY. In the 
other, it is put ſynonimous to GOVERNMENT, Or 
a STATE OF GOVERNMENT ; and ſtands oppoſed 
to a STATE OF NATURE; in this ſenſe it may 
be tiled, as it commonly is, political s or r. 
Of the difference between theſe two ſtates, a to- 
lerably diſtinct idea, I take it, may be grven in a 
word or two. 


X. 
The idea of « natural ſociety is a negative one. 


When a number of perſons (whom we may 


paying obedience to a perſon, or an aſſemblage of 
perſons, of a known and certain deſcription (whom 


together ¶ ſubjeds and governors) are ſaid to be in 


—_— 
The idea of a ſtate of natural SOCIETY is, as 


they are not in any ſuch habit as mentioned above, 

W 
If a lo perceive, that, 

between theſe two ſtates, there is not that explicit 


diſtin& the ideas may be, that are, at firſt men- 
v. infra par. 12. note [b]. 
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tion, ſuggeſted by thoſe names, the things them- * 
ſelves have nodeterminate bound to ſeparate them. I. 
The circumſtance that has been ſpoken of as con- 
ſtituting the difference between theſe two ſtates, 
is the preſence or abſence of an habit of obedience. 
This habit, accordingly, has been ſpoken of ſim- 
ply as preſent (that is as being perfectly preſent) 
or, in other words, we have ſpoken as if there 
were a ferfett habit of obedience, in the one caſe: 
it has been ſpoken of ſimply as ab ſent (that is, as 
being perfectly abſent) or, in other words, we have 
ſpoken as if there were no habit of obedience at all, 
in the other. But neither of theſe manners of 
ſpeaking, perhaps, is ſtrialy juſt. Few, in fact, 
jf any, are the inſtances of this habit being per- 

| feQly abſent ; certainly none at all, of its being 
perfectly preſent: Governments accordingly, in 
proportion as the habit of obedience is more per- 
fect, recede from, in proportion as it is leſs per- 
fect, approach to, a ſtate of nature: and inſtances 
may preſent themſelves in which it ſhall be diffi- 
cult to ſay whether a habit, perfect, in the degree 
in which, to conſtitute a government, it is deemed 
neceſſary — perfect, does ſubſiſt or not. [ö] 

— - * On 


[5] 1. A habit is but an aſſemblage of ar: under which 
name I would alſo include, for the preſent, voluntary furbear- A abi. 
ances. 


eee ere of , of ded 4188 
ey obedience. 
3- An of of eediece is any u8t done in purſuance of an ex. 2, A008 of 
preſſion will on the part of ſome ſuperjer. obedience. 


4 A af of ort rie AL obedience (which ins 4-AnaQof | 
meant) is any act done in purſuance of an expreſſion of will on political 


OE e ee TY 
fees culled word: denn Ee 5 
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XII. On theſe conſiderations, the ſuppoſition of a per- 
| A perfet fed? ſtate of nature, or, as it may be termed, a ſtate 
tate ar of faciety perfefily natural, may, perhaps, be juſtly 
more chi- pronounced, what our Author for the moment 
| — _ ſeemed to think it, an extravagant ſuppoſition : | 
fect ſtate but then that of a government in this ſenſe perfect; 
oo. OTE 0 


7. A tacit & coir aut fea to hes wh conveyed by any 
expreſſion 1 whatſoever : among which none are ſo efficacious 


of will. as act of puniſhment annexed in time paſt, to the non-perform- 
ance of acts of the ſame ſort with thoſe that are the objects of 
the will that is in queſtion. | 


1 8. A parole exprefion of the will of « ſuperior is a commend. 
mand. 
9. A fiditie 9. When a tacit exprefſion'of the will of a ſuperior is ſup- 


ee poſed to have been uttered, it may be ſtiled a ſicłitiaus command. 
man 


10, _ | 10. Were we at liberty to coin words after the manner of 
mands 


— the Roman lawyers, we might ſay a uf - command. 

—_—— 11. The Srarurz Law is — — The 
tion— Sta-. Common Law, of quaſi-c commands. 

X Common 12. nb the ba eee 
| | tious; ſuch an act, conſidered before it is performed, is ſtiled 
— " Duty— a Cuty, or a point of duty. | | 
— N 23. Theſe definitions premiſed, we are now in a condition to 


r3. Uſe of give ſuch an idea, of what is meant by, the per fecbiam or imper- 


the above fe&ion of a habit 9 as may prove * 
chain of de- preciſe. 


finittons. | 

14. Habit 14. A Feria in the duration of the ſociety ; ** 
of obedi- perſons it is compoſed of during that per ĩod; and the number of 
EG of Points of duty incumbent on each perſon being given the 
es. habit of obedience will be more or leſs perſect, in the ratio of 


tions. the number of acts of obedience to thoſe. of diſobedience, 
16. Hluſtra- 18. The habit of obedience in this country appears to have 
tion. been more perfect in the time of the Saxons than in that of the 


Britons : unqueſtionably it is more ſo now than in the time of 
the Saxons. It is not yet ſo perfect, as well contrived and well 
digeſted laws in time, it is to be hoped, may render it. But 
9 n ES 3 or Rs. 


A very 


*. 
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or, as it may be termed, a ſtate of ſociety per- Cuar. 
feclly political, a ſtate of perfect political union, a 1. 
ſtate of perfect ſubmiſſion in the ſulject of perfett - 

authority is the grams, 17.90 Ri WEIR: 
XIV. A re- 


Avery n view fs progreſs of na- 
tions, from the leaſt perfect ſtates of political union to that 
highly perfect ſtate of it in which we live, may be found in 
Loxp Karus's Hifterical Law Tracks. 


16. For the convenience and accuracy of diſcourſe it may be i6. Politi- 
of uſe, in this place, to ſettle the fignifiexcion of few other ©! unten or 
exprefſions relative to the ſame ſubject. Perſons who, with — 
reſpect to each other, are in a ſtate of political ſociety, may be 
ſaid alſo to be in a ſtate of political uniox or connection. 


17. Such of them as are ſubjefs may, accordingly, be ſaid to | 17. Sub- 
be in a ſtate of ſubmiſſion, or of ſubjefion, with reſpect to gover- Qigran... 


nr: cc with reſpect to ſabjection. 
Subjects. 


18. We b e e ie 18. Sub- 
ally from the will, or (it may be more proper to ſay) the miſſion 94 
pleaſure of the party governed, we rather uſe the word ſub- — | 
: * when from that of the party governing, the word 
40 On this account it is, that the term can 
de uſed without apology, unleſs with a note of Sloppredeticn : | 
eſpecially in this country, where the habit of confidering the 
conſent of the perſons governed as being in ſome ſenſe or other 
involved in the notion of all awful, that is, all commendable 
government, has gained fo firm a ground. It is on this account, 
then, that the term ſubjectian excluding as it does, or, at 
leaſt, not including ſuch conſent, is uſed commonly in what is 
called a 1a ſenſe: that is, in ſuch a ſenſe as, together with 
the idex of the object in queſtion, conveys the acceſſary idea of 
diſapprobat ion. This acceſſary idea, however, annexed as it 
is to the abſtract term ſubjection, does not extend itſelf to 
the concrete term ** ſubje@s*”—a kind of rao bas which 
there are many inſtances in language. | 


el It is true that every perſon muſt, for ſome time, at leaſt, It is not a 
after his birth, neceſſarily be in « ſtate of ſubjection with famclyunzive, 
reſpect to his parents, or thoſe who ſtand in the place of pa- however 

rents to him; and that a perfect one, or at leaſt as near to perſec',thar 

being a perſect one, as any that we ſee. But for all this, the 2 
ſort of ſociety that is conſtituted by a ſtate of ſubject ion thus _ | Ln 
circumſtagced, does not come up to the idea that, I bel: eve, is —why. 


16 
Cu ar. 
I. 


| mm 


XIV. 


«© State of 
« nature” 
2 relative 


expreſſion. 
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Aremark there is, which, for the more tho- 
roughly clearing up of our notions on this ſubjeQ, 
it may be proper here to make. To ſome ears, 
the phraſes, * ſtatt of nature,” ** ſtate of poli- 


tical ſociety,” may carry the appearance of being 


abſolute in their fignification : as if the condition 


of a man, or a company of men, in one of theſe 


ſtates, or in the other, were a matter that depend- 
ed altogether upon themſelves. But this is not 
the caſe. To the expreſſion ** ſtate of nature,” 
no more than to the expreſſion << ſtate of political 
« ſociety,” can any preciſe meaning be annexed,. 


generally entertained by theſe who ſpeak of u palitical ſociety. 


'To conſtitute what is meant in general by that phraſe, 3 


greater nber of members is required, or, at leaſt, a duration 
capable of a longer continuance. Indeed, for this purpoſe no- 
thing leſs, I take it, than an indefinite duration is required. A 
ſociety, to come within the notion of what is originally meant 
by a political one, muſt be ſuch as, in its nature, is not incapable 
of continuing for ever ia virtue of the principles which gave it 
birth. This, it is plain, is not the caſe with ſuch a family ſo- 


| ciety, of which a parent, or a pair of parents are at the head. 


Ia ſuch a ſociety, the only principle of union which is certain 
and uniform in its operation, is the natural weakneſs of thoſe 
of its members that are in a ſtate of ſubjection; that is, the 
children; a principle which has but s ſhort and limited conti- 
nuance. I queſtion whether it be the caſe even with à family 
ſociety, ſubſiſting in virtue of collgteral conſanguinity z and that 
for the like reaſon. Not but that even in this caſe 2 habit of 


| obedience, as perfect as any we ſee examples of, may ſubũſt 


for a time; to wit, in virtue of the ſame moral principles which 


may protract a habit of filial obedience beyond vhe continuance 
of the phyſical ones which gave birth to it: I mean affection, 


_ gratitude, awe, the force of habit, and the like. But it is not 


long, even in this- caſe, before the bond of connection muſt. 


R either become imperceptible, or loſe its influence by being too 


extended. 


| Theſe conſiderations, therefore, it wilt be proper to bear ia 


mind in applying the definition of political ſociet y above given 
in par. 10.] and in order to reconcile it with what is ſaid fur- 
ther on [in par, 17.] | | 
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| n to a party different from that Car. 
one bo is ſpoken of as being in the ſtate in queſ- I. 
tion. This will readily be perceived. —— 
ference between the two ſtates lies, as we have- 
obſerved, in the habit of obedience. With reſpet̃t 
then to a habit of obedience, it can neither be un- 
derſtood as ſubſiſting in any perſon, nor as not 
fubſiſting in any perſon, but with reference to 
ſome other perſon. For one party to obey, 
there muſt be another party that is obeyed. 
- But this party who is obeyed, may at 
different times be different. Hence may one and 
the ſame party be conceived to obey and not to obey = 
at the ſame time, ſo as it be with reſpe& to diffe- 
rent perſons, or as we may ſay, to different abject: 
of obedience. Hence it is, then, that one and the 
ſame party may be ſaid tobe in a ſtate of nature, 2 
and nat to be in a ſtate of nature, and 
that at one and the ſame time, according as it 
is this or that party that is taken for the other ob- 
ject of compariſon. The caſe is, that in common 
ſpeechi, when no particular object of compariſon 
| is ſpecified, all perſons in general are intended: ſo 
| that when a number of perſons are ſaid ſimply to 
be in a ſtate of nature, what is underſtood is, that 
— ſo as well with reference to one ano- 


* we may underſtand, how Different 
the ſame man, who is governer with reſpect to one —— Bo 5 
man or ſet of men, may be ſubjet? with reſpe&to eng g- 
another: how among governors ſome may be in 
a perfect ſtate of nature, with reſpect to each other: 
as the Kincs of FRAx c and Spain: others, 
again, in a ſtate of perfect ſub jectian, as the Hos- 
PODARS of WaLacHia and MorLDavia with 
reſpe& to the GRAN D SIGNIOR : others, again, 

in 


18 A FRAGMENT on GOVERNMENT. 


Car. in a ſtate of manifeſt but imper fecit ſubjefion, as 
I. the GzxrR MAN States with reſpect to the Erz- 
— 0: others, again, in ſuch a ſtate in which it 
may be difficult to determine whether they are in 
a ſtate of imperfet# ſubjeHio or in a ßer ſect ſtate 
of nature: as the KinG of Narrzs with * 

to the Porz. [d] 


XVI. 
A ws In the ſame manner, alſo, it may be conceived, 
perſon *!- without entering into details, how any ſingle per- 
A ſtate of ſon, born, as all perſons are, into a ſtate of perfect 
— ie ſubjection to his parents , that is into a ſtate of 
ny with perfect political ſociety with reſpect to his parents, 
refpe®t may from thence paſs into a perfect ſtate of na- 
| focieties. ture; and from thence ſucceſſively into any num- 
ber of different fades of political ſociety more or 
3 — POS. 


. he ak 1 be conceived 
— how, in any political ſociety, the ſame man may, 


— with reſpect to the ſame individuals, be, at diffe- 
fons aker- rent periods, and on different occaſions, alternate- 


dar d IV in the ſtate of governor and ſubject: to-day 


B Fabject —_ concurring, perhaps active, in the buſineſs of iſſu- 


2 ing a general command for the obſervance of the 
per- whole ſociety, amongſt the reſt of another 
man in quality of Judge: to-morrow, puniſhec 
perhaps, by a particular command of that ſame 
| Judge for not obeying the general command which 
| he himſelf (I mean the perſon aQing in character 


Al The Kingdom of Naples is Feudatory to the Papal See: 
and in token of fealty, the King, at his acceſſion, preſents the 
Holy Father with a white horſe. The Royal vaſſal ſometimes 
treats his Lord but cavalierly : but always ſends him bis white 


v. * 13. note [el. 
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of governor) had iſſued. I need ſcarce remind the 2 
reader how happily this alternate ſtate of guthority 


and ſubmiſſion is exemplified among ourſelves. 
XVIII. 
XVIII. 

Here might be aplace toftate the different ſhare Hints of ſe- 

which different perſons may have in the iſſuing of — 1 

the ſame command: to explain the nature of cor- be paſſed 

gerate actian: to enumerate and diſtinguiſh half * 

a dozen or more different modes in which ſuberdi- 

_ nation between the ſame parties may ſubſiſt: 

to diſtinguiſh and explain the different * 

the words, conſent ,”? bc repreſentation,” and o- 

thers of connected import: conſent and repreſenta- 

tion, thoſe intereſting but perplexing words, ſources 

of ſo much debate: and ſources or pretexts of ſo 

much animoſity. But the limits of the preſent 

deſign will by on means admit of ſuch protracted 

and intricate diſcuſſions. 


XIX. - -_- 
1 8 „ The lame 

In the fame manner, alſo, it may be conceived, tociety, al- 
how the ſame ſet of men conſidered among them- — 
: ſeboes, may at one — be in a ſtate of na- Ee 
ture, at another time in a ſtate of govern- yerament. 
ment. For the habit of obedience, in whatever 
degree of perfection it be neceſſary it ſhould ſub- 
fiſt in order to conſtitute a government, may be 
conceived, it is plain, to ſuffer interruptions. At 
6 it may take place and ceaſe. 


XX. 

nſtances of this Rate of thing not to be laſtsrce 
unfrequent. The ſort of Gees ther is been ob- * 

ſerved to ſubſiſt among the Au ERIC AN INDIAN S Americe. 
may afford us one. According to the accounts we 
have of thoſe people, in moſt of their tribes, if not 
in all, the habit we are ſpeaking of appears to be 
taken 


Cnar. 
I. 
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taken up only in time of war. It ceaſcs again in 
time of peace. The neceſſity of acting in concert 


” againſt a common enemy, ſubjects a whole tribe 
to the orders of a common Chief. On the re- 


turn of peace each warrior reſumes his priſtine in- 


dependence. 


XXT. 
Charac- 
teriſtic of 


political | 
union. 


XIII. 
Among 


One difficulty there is that ſtill ſticks by us. It 
has been ftarted indeed, but not ſolved. —This is 
to find a note of diſtinction, —a characteriſtic 


mark, whereby to diſtinguiſh a ſociety in which 


there is a habit of obedience, and that at the de- 
gree of perfection which is neceſſary to conſtitute 
a ſtate of government, from a ſociety in which 
there is not: a mark, I mean, which ſhall have a 
viſible determinate commencement ; inſomuch that 
the inſtant of its firſt appearance ſhall be diſtin- 


guiſhable from the laſt at which it had not as yet 


appeared. Tis only by the help of ſuch a mark 
that we can bein a condition to determine, at any 


given time, whether any given ſociety is in a ſtate 
of government, or in a ſtate of nature. I can find 


no ſuch mark, I muſt confeſs, any where, -ynleſs 
it be this; the eſtabliſhment of names of office: 
The appearance of a certain man, or ſet of men, 
with a certain name, ſerving to mark them out as 
objects of obedience: ſuch as King, Sachem, Ca- 


_cique, Senator, Burgo-maſter, and the like. This, 


T think, may ſerve tolerably well to diſtinguiſh a 
ſet of men in a ſtate of political union among 
themſelves from the /ame ſet of men not yet in ſuch 
a ſtate. 


XXII. 
But * an nnn 


lay in « 90d that = large one, formed; and from thet » 


ſmaller 
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ſmaller body to break off : by this breach the ſmal- Cnar. 
ler body ceaſes to be.in a ſlate of political union _ I. 
itſelf, with reſpe& to n litical union 
of nature What means ſha!l we find of aſcertain- — 4 cal 
ing the preciſe juncture at which this change took b. dees 
place? What ſhall be taken for the charaferiflic formed. by 
mark in this caſe? The appointment, it may be ry Þ 
ſaid, of new governors with new names. But no mer. 
ſuch appointment, ſuppoſe, takes place. The fub- 
ordinate governors, form whom alone the people 

at large were in uſe to receive their commands un- 

der the old government, are the ſame frem whom 
they receive them under the new one. The habit 
of obedience which theſe ſubordinate governors 
were in with reſpe& to that ſingle perſon, we will 
ſay, who was the ſupreme governor of the whole, 
is broken off inſenſibly and by degrees. The old 
names by which theſe ſubordinate governors were 
characterized, while they were ſubordinate, are 
continued now they are ſupreme. In this caſe it 


ſeems rather difficult to anſwer. 
Tf an example be required, we may take that of * — * 


the Durex provinces with reſpect to Sr Alx. . — 
| Theſe provinces were once branches of the Spaniſh gente, . 
monarchy. They have now, for a long time, Dutch pco 
been univerſally ſpoken of as independent ſtates: "* 
in dependent as well of that of Spain as of every 9 
other. They are now in a ſtate of nature with 
reſpe& to Spain. They were once in a ſtate of 
political union with reſpe& to Spain: namely, in 
a a ſtate of ſubjection to a ſingle governor, a King, 
who was King of Spain. At what preciſe juncture 
did the diſſolution ot this political union take place? 
At what preciſe time did theſe provinces ceaſe to 
| hs 
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Cn · be ſubject to the King of Spain? This, I doubt, 
I. will be rather difficult to agree upon [e]. 
| | '- i, _ | 
xiv. Suppoſe the defeRtion to have begun, not by 
es entire provinces, as inthe inſtance juſt mentioned, 
by indivi- but by a handful. of fugitives, this augmented by 
3 the acceſſion of other fugitives, and ſo, by degrees, 
Rome— to a body of men too ſtrong to be reduced, the 
TE difficulty will be encreaſed ſtill farther. At what 
preciſe juncture was it that ancient Ro R, or 


that modern VENICE, became an independent 
ſtate? | ; 


XXV. In general then, at what preciſe junQure is it, 
ee that perſons ſubje& to a government, become, by 
tare i can diſobedience, with reſpe& to that government, in 
to a ſtate of nature? When is it, in ſhort, that a 
revolt ſhall be deemed to have taken place; and 
when, again, is it, that that revolt ſhall be 
to ſuch a degree ſucceſsful, as to have ſettled into 


independence ? 


| As it is the 8 
ſtitutes a ſtate of ſubmiſſion, ſo is it their diſobe- 
dience that muſt conſtitute a ſtate of revolt: Is 
it then every a& of diſobedience that will do as 
much? The affirmative, certainly, is what can 
never be maintained: for then would there be no 
6!!! Er Ae =P IE: 


[4] Upon recolleQion, I have ſome Sinks whathe tile on- 
ample would be found hiftorically exact. If not, that of the 
deſection of the Nabq of Indoftan may anſwer the purpoſe. 
My firſt choice fell upon the former; i to de rather 
363 Inn. | 
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| Here then a diſtinction or two, obviouſly preſents Ev, 
itſelf. Diſobedience may be diſtinguiſhed into con/< I. 
_ cious or unconſcious : and that, with reſpect as well 
to the law as to the fa?[f]. Diſobedience that is 
unconſcious with reſpe& to either, will readily, I 
ſuppoſe, be acknowledged not to be a revolt. Diſ- 
_ obedience again that is conſcious with reſpect to 
bath, may be diſtinguiſhed into ſecret and open; or, 
Diſobedience that is only fraudulent, will likewiſe, 
1 ſuppoſe, be readily * not to amouut 

to a revolt. : —_ 


U vi. 
The dfficuiy that will remain will oncers eh — 
diſobedience only as is both conſcious, (and that as mount to « 
well with reſpe& to law as fact,) and forcible. 
This diſobedience, it ſhould ſeem, is to be deter- 
_ mined neither * number s __ ng: Is * 
F e 


0645: e e 5 
tothe fall, when the party is ignorant eicher of his having Ditedadt. 
done the act itſelf, which is forbidden by the law, or elſe of fcious witk 
a it in thoſe ew, in which aloas it is —7 to 


2. Diſobedience may be foie * with teſpect to 2. 
the la; when although he may know of his having done the Diſobedi- 
oS that is in reality forbidden, and that, under the circum- a 
| Baxces in which. it is forbidden, be knows not of its being for- — ts. 
. Wilſon is theſe —— | "the Law. TC 


| — of ſpreading rheand the keewndge- 
of the law continues to lie in the negle& in which it bas lain — 
hitherto, r to the | 
| law, can never be otherwiſe than abuadant. 


i [g] If examples de thought neceſſary, Theft. way 3 Diſobedien- 
an example of fraudulent diſobedience ; Robbery of fireible. — ry 
la Theft, the perſen of the diſobedicnt party, and the act of blade 
diſobedięnce, are both endeavoured to be kept ſecret. In Rob- difference, 
bery, the ad of diſobedience, at leaſt, if not the perſon of him illuſtrated. 
who diſobeys, is manifeſt and avowed, 
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the e l to be i e nor by 


acts, nor by intentions : all. three may be fit to be 
taken into conſideration. But baving brought the 


difficulty to this point, at this point I muſt be 


content to leave it. To proceed any farther 


in the endeavour to ſolve it, would be to enter 
into a diſcuſſion of particular local juriſprudence. 
It would be entering upon the definition of Trea- 

fon, as diſtinguiſhed from Murder, Robbery, 


- Riot, and other ſuch crimes, as, in compariſon 

with Treaſon, are ſpoken of as being of a more 

private nature. Suppoſe the definition of Trea- 

fon ſettled, and the commiſſion of an act of Trea- 

ſin is, as far as regards the perſon committing it, 
tte characteriſtic mark we are in ſearch of. 


4 —_— 


Unfiniſhed. 
ſtate of the 
abevehints. 


XXVII 


"Theſe remarks it were eaſy to extend to a much 


greater length. Indeed, it is what would be ne- 
ceſſary, in order to give them a proper fulneſs, 


and method, and preciſion. But that could not 
| be done without exceeding the limits of the preſent 
deſign. As they are, they may ſerve as hints to 


fuch as ſhall be diſpoſed to give the ſubject a 


*** 


From what has been ſaid, however, we may 
judge what truth there is in our Author's obſerva- 


tion, that ** when ſociety” (underſtand natural 


ſociety) is once formed, government” (that is 
political ſociety) (whatever quantity or degree of 
Obedience is neceſſary to conſtitute political ſo- 


| Cciety) “ reſults of courſe; as neceſſary to preſerve 
and to keep that ſociety in order.” By the 


words, of courſe,” is meant, I ſuppoſe, conftant- 


ly and immediately : at leaſt conftantly. Accord- 
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to t itical ſociety, in any ſenſe df it, Cnar. 
a Ka - to have been eſtabliſhed all the 1. 
| world over. Whether this be the caſe, let any one 
judge from the inſtances of the Hottentots, of the 
Patagonians, and of ſo many other barbarous tribes, 
of which we hear from travellers and — 
It may ha; after all, we have miſunderſtood bis an——_ 
meaning. We have been ſuppoſing bim to have been tence. 
meaning to aſſert a matter fact, and to have 
written, or at leaſt begun, this ſentence in the 
character of an hiſtorical obſerver : whereas, all he 
meant by it, perhaps, was to ſpeak in the charac- 
ter of a Cenſor, and on a caſe ſuppoſed, to expreſs 
a ſentiment of approbatimm. In ſhort, what he 
meant, perhaps, to perſuade us of, was not that 
« government” does actually reſult“ from natu- 
ral «< ſociety; ;” but that it were better thatit ſhould, 
to wit, as being neceſſary to preſerve and keep” 
men in that ſtate of order,” in which it is of 
advantage to them that they ſhould be. Which 
of the abovetnentioned characters he meant to 
- ſpeak in, is a problem I muſt leave to be determin- 
ed. The diſtinQtion, perhaps, is what never ſo 
much as occurred to him; and indeed the ſhifting 
inſenſibly, and without warning, from one of thoſe 
characters to the other, is a failing that ſeems in- 
veterate in our Author; and of which we ſhall 
probably have more inſtances than one to notice. 
XXXI. x 8 
To conſider the whole paragraph (with its ap- Df f 
pendage) together, ſomething, it may be ſeen, our he whole 
Author ſtruggles to overthrow, and ſomething to 
eſtabliſh. But How it is he would overthrow, or 
what it is he would eſtabliſh, are queſtions I muſt 
Fa cConfeſs 


rther | 


ſhewu. 
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confeſs myſelf unable to reſolve. 4 The preſer- 
ic vation of mankind,” he obſerves, as effec- 


_ © ted by ſingle families.” This is what upon the 


authority of the Holy Scriptures, he aſſumes; 


and from this it is that he would have us conclude 


the notion of an original contract (the ſame noti- 
on which he afterwards adopts) to be ridiculous. 


The force of this concluſion, I muſt own, I do 


 hles—Be it ſo. What is there in this to hinder 


ſcended from thoſe families, from meeting together 


« individuals” of thoſe families, or of families de- 


« afterwards, in a large plain,” or any where elſe, 
4 entering into an original contract,“ or any other 

contract, and chooſing the talleſt man, or any 
other man, ** preſent,” or abſent, to be their Go- 
vernor ? The flat contradiction” our Author 
finds between this ſuppoſed tranſaction and the 
& preſervation of mankind by ſingle families, is 


what I muſt own myſelf unable to diſcover. As 


to the actually exiſting unconnected ſtate of na- 


ture he ſpeaks of, the notian of which,” 


XXIII. 
Farther 
proofs of 
thedarkneſs 


_ _ofthewhole 


paragraph. 


he ſays, is too wild to be ſeriouſly admitted,” 
whether this be the caſe with it, is what, as he 
has given us no notion of it at all, I cannot 


judge of. 
XXXII. 
Something poſitive, however, in one place, we 
ſeem to have. Theſe ** ſingle families,” by which 


the preſervation of mankind was effected; theſe 
ſingle families, he gives us to underſtand, ** for- 


« med the firſt ſociety.” This is ſomething to 


proceed upon. A ſociety then of the one kind or 


the other; a natural ſociety, or elſe a political 


ſociety, was formed. I would here then put a 


colts „ In this ſociety 


we 


1 
3 
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we will ſay no contra2? bad as yet been entered in- Cnar. 
to; no habit of obedience as yet formed. Was * 
this then a natural ſociety merely, or was it a pali- 
tical one? For my part, according to my notion 
of the two kinds of ſociety as above explained, I 
can have no difficulty. It was a merely natural 
one. But, according to our Author's notion, 
which was it? If it was already a political one, _— 
what notion would he give us of ſuch an one as = 


ſhall have been a natural one; and by what 3 
change ſhould ſuch precedent natural one have A 
turned into this political one? If this was not a _ 


political one, then what ſort of a ſociety are we 
to underſtand any one to be which js political? By 
what mark are we to diſtinguiſh it from a natural 
one? To this, it is plain, our Author has not 
given any anſwer. At the ſame time, that to give 
an anſwer to it, was, if any thing, the profeſſed 


purpoſe of the long paragraph before us. 


XXXIIl. XXX111. 


It is time this paſſage of our Author were diſ- 2 
mifſed—As among the expreſſions of it are fome character. 
of the moſt ſtriking of thoſe which the v = 
of the ſubje& furniſhes, and theſe ranged in the =» 
moſt harmonious order, on a diſtant glance no- . 
thing can look fairer: a prettier piece of tinſel- 
work one ſhall ſeldom ſee exhibited from the ſhew- 
glaſs of political erudition. Step cloſe to it, and 
the deluſion vaniſhes. It is then ſeen to conſiſt 
partly of ſelf-evident obſervations, and partly of 
contradictions; partly of what every one knows 
already, and partly of what no one can underſtand 


at all. | 

— whats it, what diſtreſſes Difficulty 

me is, not the meeting with any poſitions, ſuch tending, 
| as, 


XXXIV. 


this exami- 
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8s, thinking them falſe, I find a difficulty in prov- 
ing ſo; but the not meeting with any poſitions, 
true, or falſe, (unleſs it be here and there a ſelf- 
evident one,) that I can find a meaning for. If I 
can find nothing poſitive to accede to, no more 
can I to contradict. Of this latter kind of work, 
indeed, there is the leſs to do for any one elſe, our 
. 00 00D 


" ſeen, ſo amply, : $4 


The whole of it is, I muſt confeſs, to me a 
riddle : more acute, by far, than I am, muſt be 
the Oedipus that can ſolve it. Happily it is not 
neceſſary, on account of any thing that follows, 
that it ſhould be folved. Nothing is concluded 
from it. For aught J can find; it has in itſelf no 
uſe, and none is made of it. There it is, and as 
well might it beany where elſe, or no where. 


Were it then poſſible, there would be no uſe 


7 > in its being ſolved: but being, as I takeie, really 


— 
=. 


unſolvable, it were of uſe it ſhould be ſeen to be 


ſo. Peace may by this means be reſtored to the 


breaſt of. many a deſponding ſtudent, who, now 


prepoſſeſſed with the hopes of a rich harveſt of in- 


ſtruction, makes a crime to himſelf of his inabili- 


ty to reap what, in truth, his Author has not 
As to the Original Contract, by turns embraced 
and ridiculed by ourAuthor, a few pages, perhaps, 
may not be ill beſtowed in endeavouring to come 
to a preciſe notion about its reality and uſe. The 
ſtreſs laid on it formerly, and ſtill, perhaps, by 
| ſome, is ſuch as renders it an object not unde- 
Eg ſerving 
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ſerving of attention. I was in hopes, — 
till 1 obſerved the notice taken of it by our au- ; 
thor, that this chimera rr 
moliſhed by Mr. Hunz. [II] I think we hear : 


— 


DI 1. In the third Volume of his Tazares on 83 adn of 


the Origi- 
NaTvuxs. 7 


S ie. eo e ö 
that celebrated book : of which the criminality in the eyes of 1. Hunz 
ſome, and the merits in the eyes of others, have fince beep al- 2 
moſt effaced by the ſplendor of more recent productions of 
the ſame pen. The magnanimity of eur Autho: ſcorned, per- 
haps, or his circumſpeCion feared, to derive inſtr uction from 
an enemy: or, what is ſtill more probable, he knew not that 
the ſubje& had been ſo much as touched upon by that pene- 
trating and acute metaphyſician, whoſe works lie ſo much out 
of the beaten track of Academic reading. But here, as it 
happens, there is ao matter for ſuch fears. Thoſe men, who 
are moſt alarmed at the dangers of a free enquiry; thoſe who 
are moſt iatimately convinced that the ſureſt way to truth is 
by heating nothing but on one fide, will, I dare anſwer almoſt, 
fiad nothing of that which they deem poiſon in this third vo- 
lume. I would not wiſh to ſend the reader to any other than 
this, which, if I recolle& aright, ſtands clear of the objeftions 
that have of late been urged, with ſo much vehemence, againſt 
the work in general ®. As to the two firſt, the Author him- 
ſelf, I am inclined to think, is not ill diſpoſed, at preſent, to 
Join with thoſe who are of opinion, that they might, without 
any great loſs to the ſcience of Human Nature, be diſpenſed 
with. The like might be ſaid, perhaps, of « confiderable part, 
even of this. But, after all retrenchments, there will till re- 
main enough to have laid mankind under indelible obligations: 

That the foundations of all virtue are laid in utility, is there 
demonſtrated, after a few exceptions made, with the ſtrongeſt 
force of evidence: but I ſee not, any more than Helvetius ſaw, 
what need there was for the exceptions. 


2. For my own part, I well remember, „ Hiſtory of 
that part of the work which touches on this ſubject, than t mind per- 
felt as if ſcales had fallen from my eyes. I then, for the firſt plexed by 
time, learnt to call the cauſe of the people the cauſe of Virtue. Alia. 


Perhaps a ſhort ſketch of the wanderings of a row bus well 
intentioned mind, in its reſearches after moral truth, may, on 


this 
y Dr. Beatrrs; in his pe Rep Track, | 
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not ſo much of it now as The indeſ- 
tructible prerogatives of mankind have no need 


ta be ſupported upon the ſandy foundation of a 


fiction. 
XXXVII. With 


this occaſion, be not unuſeful : for the hiſtory of one mind is the 
hiſtory of many. The writings of the honeſt, but prejudiced, 
Earl of Clarendon, to whoſe integrity nothing was wanting, and 
to whoſe wiſdom little, but the fortune of living ſomething 
later; and the contagion of a monkiſh atmoſphere; theſe, and 
other concurrent cauſes, had liſted my infant affections on the 
fide of deſpotiſm. The Genius of the place I dwelt in, the au- 
thority of the ſtate, the yoice of the Church in her ſolemn 
offices; all theſe taught me to call Charles a Martyr, and his 
opponents rebels. I ſaw innovation, where indeed innovation, 
but a glorious innovation, was, in their efforts to withſtand 


bim. I ſaw falſehood, where indeed falſehood was, in their 


diſavowals of innovation. I ſaw ſelfiſhneſs, and an obedience 
to the call of paſſion, in the efforts of the oppreſſed to reſcue 


themſelves from oppreſſion. I ſaw ſtrong countenance lent in 


the ſacred writings to monarchic government: and none to any | 
other. I ſaw paſſive obedience deep ſtamped with the ſeal of 
the Chriſtian Virtues of humility and ſelf-denial. 


Converſing with Lawyert, I found them full of the virtues of 
their Original Contract, as a recipe of ſovereign efficacy for re- 
conciling the accidental neceſſity of reſiſtance with the general 
duty of ſubmiſſion. This drug of theirs they adminiſtered to 


me to calm my ſcruples. But my unpractiſed ſtomach revo!ted 


againſt their opiate. I bid them open to me that page of hiſ- 
tory in which the ſolemnization of this important contract was 
recorded. They ſhrunk from this challenge; nor could they, 


when thus preſſed, do otherwiſe than our Author has done, 


confeſs the whole to be a fiction. This, methought, looked ill. 
It ſeemed to me the acknowledgment of a bad cauſe, the 
bringing a fiftion to ſuppert it. To prove fiction, indeed, 


ſaid I, there is need of fiction; but it is the characteriſtic of 
e truth to need no proof but truth. Have you then really any 


6 ſuch privilege as that of coining facts? You are ſpending 


_ 6 argument to no purpoſe. Indulge yourſelves in the licence 


e of ſuppoling that to be true which is not, and as well may 
6 you ſuppoſe that propoſition itſelf to be true, which you 


5. e wiſh to prove, as that other whereby you hope to prove it.“ 


Thus continued I unſatisfying, and unſatisfied, till I learnt to 
ſee that utility was the teſt and meaſure of all virtue ; of loy- 
alty as much as any; and that the obligation to miniſter to 
general happineſs, was an —— paramount to and inclu- 

five 
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With reſpe& to this, and other fictions, there 
| was once a time, perhaps, when they had their 
uſe. With inſtruments of this temper, I will not 

deny but that ſome political work may have 


3r 


Cnar. 
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XXXVIE 
Fictions in 
general miſ- 
2 * 
the pre 
been ſtate of 


done, and that uſeful work, which, under the things. 


then circumſtances of things, could hardly have 
been done with any other. But the ſeaſon of 
Fiction is now over: inſomuch, that what for- 
merly might have been tolerated and counte- 
nanced under that name, would, if now attempted 
to be ſet on foot, be cenſured and ſtigmatized 
under the harſher appellations of incroachment or 
impoſture. To attempt to introduce any new one, 
would be now a crime : - for which reaſon there is 
much danger, without any uſe, in vaunting and 
propagating ſuch as have been introduced already. 
In point of political diſcernment, the univerſal 
ſpread of learning has raiſed mankind in a man- 
ner to a level with each other, in compariſon of 
what they have been in any former time: nor is 
any man now fo far elevated above his fellows, as 
that he ſhould be indulged in the dangerous licence 
of cheating them for their good. 


XXXVIIL 


As to the fiction no before us, in the character 
of an argumentum ad hominem coming when it did, 


That compacts, by whomſoever entered into, 


"gu to be kept; —that men are bound by com- 


pacts, 


five of every other. Having thus got the inſtruction I ſtood in 
need of, I ſat down to make my profit of it. I hid adieu to 
the original contract: and I left it to thoſe to amuſe theme» 
lelves with this rattle, who could think they needed it, 


and managed as it was, it ſucceeded to admiration. 


This had a 
momentary 
wie. -- 


Cap. | 
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paQts, are propoſitions which men, without know- 
ing or enquiring why, were diſpoſed univerſally to 
accede to. 'The obſervance of promiſes they had 


been accuſtomed to ſee pretty conſtantly enforced. 


'They had been accuſtomed to ſee Kings, as well 


as others, behave themſelves as if bound by them. 


This propoſition, then, that men are bound by 


ic performs not his part, the other is releaſed from 
«© his, being propoſitions which no man diſ- 
puted, were propoſitions which no man had any 
call to prove. In theory they were aſſumed for 
axioms: and in practice they were obſerved as 
rules. [i] If, on any occaſion, it was thought 
proper to make a ſhew of proving them, it was 


rather for form's ſake than for any thing elſe: 


and that, rather in the way of memento or in- 


ſtruction to acquieſcing auditors, than in the way 
of proof againſt opponents. On ſuch an occaſion 


the common place retinue of phraſes was at hand; 
Juſtice, Right Reaſon required it, the Law of Na- 
ture commanded it, and ſo forth; all which are 
but ſo many ways of intimating that a man is 
firmly perſuaded of the truth of this or that moral 
propoſition, though he either thinks he need not, 


or finds he car't, tell why. Men were too obvi- 
_ ouſly and too generally intereſted in the obſer- 


vance of theſe rules to entertain doubts concerning 
the force of any arguments they ſaw employed in 
their ſupport. —It is an old obſervation how Inte- 


| reſt ſmooths the road to Faith. 


XXXIX. A 


[5] A compa or contra? (for the two words on this occaſion, 
at leaſt, are uſed in the ſame ſenſe) may, I think, be defined, 


4 pair of promiſes, by vo perſoasreciprocally gives the one 
* | 
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XXX. 

a then, it was ſaid, was made by he 
King and people : the terms of it were to this ef- 
fect. The people, en their part, promiſed to the fed 
King a general obedience. The King, on his part, 
_ promiſed to govern the people in ſuch a particular 
manner always, as ſhould be ſubſervient to their 
happineſs. I infiſt not on the words : I undertake 
only for the ſenſe; as far as an imaginary engage- 
ment, ſo looſely and ſo variouſly worded by thoſe 
who have imagined it, is capable of any decided 
ſignification. Aſſuming then, as a general rule, 
that promiſes, when made, ought to be obſerved ; 

and, as a point of fact, that a promiſe to this ef- 
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fect in particular had been made by the party in 
queſtion, men were more ready to deem. them- 
ſelves qualified to judge when it was ſuch a pro- 
miſe was broken, than to decide directly and avow- 


edly on the delicate queſtion, when it was that a 
King acted ſo far in oppoſetion to the happineſs of 


his people, that it were better no — 
him. 


XL. 


It is manifeſt, on a very little conſideration, 


that nothing was gained by this mancuvre after 
all: no difficulty removed by it. It was till ne- 
ceſſary, and that as much as ever, that the queſ- 
tion men ſtudied to avoid ſhould be determined, in 
order to determine the queſkion they thought to 
| ſubſtitute in its room. It was ſtill neceſſary to 
determine, whether the King in queſtion had, or 


had not acted ſo far in oppoſition to the happineſs 


XL... 
Statedthus 
generally, 
it could 
not diſ. 
penſe men 
from enter- 
ing into the 
queſtion of 
utility. 28 
was inten- 


ded. 


of his people, that it were better no longer to 


obey him; in order to determine, whether the 
promiſe he was ſuppoſed to have made, had, or 
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had not been broken. For what was he ſuppoſed 
purport of this promiſe ? It was no other than 


what has juſt been mentioned. 


Let it be ſaid, that part at leaſt of this pro- 


miſe was to govern in ſubſervience to Law: that 


hereby a more preciſe rule was laid down for his 
conduct, by means of this ſuppoſal of a promiſe, 
than that other looſe and general rule to govern in 
ſubſervience to the happineſs of his people: and 
that, by this means, it is the letter of the Law 
| that forms the tenor of the rule. 


Now true it =. ths hs wacien is at 
tion to Law, is one way of governing in oppoſi- 
tion to the happineſs of the people: the natural 
effe& of ſuch a contempt of the Law being, if 

not aQually to deſtroy, at leaſt to threaten with 
deſtruction, all thoſe rights and privileges that are 
founded on it : rights and privileges on the enjoy- 
ment of which that happineſs depends. But till 
it is not this that can be ſafely taken for the entire 
Purport of the promiſe here in queſtion : and that 
for ſeveral reaſons. Firſt, Becauſe the moſt miſ- 

chievous, and under certain conſtitutions the moſt 


the happineſs of the people, is, by ſetting the 


Law itſelf in oppoſition to their happineſs. Se- 
condly, Becauſe it is a caſe very conceivable, that 
a King may, to a great degree, 1mpair the hap- 
pineſs of his people without violating the letter of 


any ſingle Law, Thirdly, Becauſe extraordinary 


occaſions may now and then occur, in which the 


happineſs of the people may be better promoted 
| by ing, for the moment, in oppoſition to the 


Law, than in ſubſervience to it. Fourthly, Becauſe 
it is not any ſingle violation of r 
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part of the contraQ, ſo as to be underſtood to 
have releaſed the people from the obligation of 
theirs. For, to quit the fiction, and 
reſume the language of plain truth, it is ſcarce ever 
any ſingle violation of she Law that, by being 
ſubmitted to, can produce ſo much miſchief | 
as ſhall ſurpaſs' the probable miſchief of re- 
fiſting it. If every fingle inſtance whatever of 
ſuch a violation were to be deemed an entire diſ- 
ſolution of the contract, a man who reflect at all = 
would ſcarce find 8 I believe, under the 


| upon 
the queſtion which the inventors of this fi tion 
ſubſtituted inſtead of the true one, the latter was 
ſtill neceſſary to be decided. All they gained by 
their contrivance was, the convenience of 

it obliquely, as it were, and by a fide wind—that 
is, in a crude and haſty way, without any direct 
and ſteady examination. 


XLII. 
But, after all, for what reaſem is it, that men 
ought to keep their promiſes? The moment any 
intelligible reaſon is given, it is this: that it is for 
the advantage of ſociety they ſhould keep them ; 
and if they do not, that, as far as punſbment will 
go, they ſhould be made to keep them. It is for 
the advantage of the whole number that the pro- 
miſes of each individual ſhould be kept: and, 
rather than they ſhould not be kept, that ſuch 
individuals as fail to keep them ſhould be puniſhed. 
If it be aſked, how this appears ? the anſwer is at 
hand :—Such is the benefit to gain, and miſchief 
to avoid, by keeping them, as much more than 
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Cnar. compenſates the miſchief of ſo much puniſhment 
= as is requiſite to oblige men to it. Whether the 
ſ dependence of benefit and miſchief (that is, of 
- ee tg add 
half, be as here ſtated, is a queſtion of fa, to 
be decided, in the fame manner that all other 
queſtions of fact are to be decided, by teſtimony, 
obſervation, and experience [II. 
INS: XLII. 3 
This then, and no other, being the reaſem why 
men ſhould be made tg keep their promiſes, viz. 
that it is for the advantage of ſociety that they 
ſhould, is a reaſon that may as well be given at 
once, why Kings, on the one hand, in governing, 
ſhould in general keep within eſtabliſhed Laws, 
and (to ſpeak univerſally) abſtain from all ſuch 
meaſures as tend to the unhappineſs of their ſub- 
jects: and, on the other hand, why ſubjefs 
mould obey Kings as long as they fo condu& 
themfelves, and no longer ; why they ſhould obey 
in ſhort /o long as the probable miſchiefs of obedience 
are leſs than the probable miſchiefs reſiſtance: 
why, in a word, taking the whole body together, 
it is their duty to obey, juſt ſo long as it is their 
intereſt, and no longer. This being the caſe, 
li The importance which the obſervance of promiſes is of 
to the happineſs of ſociety, is placed in a very ftriking and 
ſatisfactory point of view, in à little of Mon Tas 
lu, intitled, The Hiftory of the Treglodytes . The Trog- 
lodytes are a people who pay no regard to promiſes. By the 


natural conſequences of this diſpoſition, they fall from one 
ſcene of miſery into another; and are gt laſt exterminated. 
The ſame Philoſopher, in his Spirit of Laws, copying and re- 
| fning upon the current jargon, feigns a Law for this and 
other purpoſes, after defining a Law to be a relation. How much 
more inftruive on this head is the fable of the Troglodytes 
2 the Eſprit des Lois ! 


# See the coll gain of his Works. 


| ForRMAT1ION of GOVERNMENT. 
what need of ſaying of the one, that he PROMISED 


ſo to govern ; of the other, that they PROMISED „ 


ſo to ny when the fac is otherwiſe? 


XLIV. : 
True it is, that, in this country, according to 
ancient forms, ſome ſort of vague promiſe of good * 
government is made by Kings at the ceremony of 
their coronation : and let the acclamations, per- 
| haps given, perhaps not given, by chance perſons 
out of the ſurrounding multitude, be conſtrued 
into a promiſe of obedience on the part of the 
whole multitude : that whole multitude itſelf, a 
ſmall drop collected together by chance out of 
+ the ocean of the ſtate: and let the two promiſes 
thus made be deemed to have formed a perfect 
compact. not that either of them is declared to 
6 


„„ 

Make the moſt of this conceſſion, one experi- 
ment there is, by which every reflecting man may 
ſatisfy himſelf, I think, beyond a doubt, that it 
is the conſideration of utility, and no other, that, 
ſecretly but unavoidably, has governed his judg- 
ment upon all theſe matters. The experiment is 
eaſy and deciſive. It is but to reverſe, in ſuppoſiti- 
on, in the firſt place the import of the particu- 
ar promiſe thus feigned ; in the next place, the 
effect in point of utility of the obſervance of pro- 
miſes in general. Suppoſe the King to promiſe 

that he would govern his ſubjects nat according to 
Law; not in the view to promote their happineſs: 
— would this be binding upon him? Suppoſe the 
W all events, 
let 


v. ſupra par 32. note. [7]. 
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let him govern as he will; let him govern to their 
deſtruction. Would this be binding upon them? 
Suppoſe the conſtant and univerſal effect of an 


| obſervance of promiſes were to produce miſchief, 


would it then be men's duty to obſerve them? 
Would it then be right to make Laws, and apply 


„ to obſerve them? 


XLVI. 

« Noz” (it may perhaps be replied) but for 
ec this reaſon; among promiſes, ſome there are 
«© that, as every one allows, are void: now theſe _ 
4c you have been ſuppoſing, are unqueſtionably of 
cc the number. A promiſe that is in itſelf void, 
«© cannot, it is true, create any obligation. But 
« allow the promiſe to be valid, and it is the pro- 
« miſe itſelf that creates the obligation, and no- 


cc thing elſe.” The fallacy of this argument it is 


eaſy to perceive. For what is it then that the 


| promiſe depends on for its validity what is it that 
being preſent makes it valid? what is it that being 


wanting makes it void ? To acknowledge that any 
one promiſe may be void, is to acknowledge that 


if any other is binding, it is not merely becauſe it 


is a promiſe. That circumſtance then, whatever 


it de, on which the validity of a promiſe depends, 


XLVIIL. - 
The obli- 


promiſe, 
were it e- 

dent, would 
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that circumſtance, I ſay, and not the promiſe it- 
ſelf muſt, it is plain, be the cauſe of the obligati- 


on which a promiſe * 


„ 


But farther. Allow, for argument ſake, what 


gation of = we have diſproved : allow that the obligation of 


a promiſe is independent of every other : allow 
that a promiſe is binding propria vi—Binding then 
on whom? On him certainly who makes it. Ad- 
mit this: For what reaſon is the ſame individual 


, 


| FoxuaTION of Gove: Nm. A 
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a, * 
* 
0 


Grand- Fatier to govern him according to Law : 
my Great-Grandfather, fefty years ago, promiſed = 
the King to obey him according to Law! The. 


King, juſf now, promiſed my neighbour to govern 


him according to Law: my neighbour, juſt now, 
promiſed the King to obey him according to LG. 
Ege it ſo—What are theſe promiſes, all or any , 
of them, to me? To make anſwer to this quet- 
tion, ſome other principle, it is manifeſt, muſt be 
5 er „ r ee 


__ ns, what cider it ir be. this the princi of UTILITY 
UTILITY? The principle which furniſhes us — 
with that reaſin, which alone depends not upon 1 


G CA. 


The King, fifty years ago, promited my S . _ 4 


een AP. I. 
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_ = „ 
* examining, were diſtributed, we may remember, 
— the outſet of this eſſay, into five diviſions. 


gel of The firſt, relative to the manner in which Go- 


the preſent ernment in general was formed, has already been 

_—  *...  Emamined in the preceding chapter. The next, 
nn 22K it may ab- 
ſume, comes now to be conſidered. | 


II. 
Theological The firſt obje& that firikes us in this diviion 


— aof our ſubject ĩs the theological flouriſh it ſets out 
' with. In God may be ſaid, though in a peculiar 
ſenſe, to be our Author's ſtrength. In theology 
he has found a not unfrequent ſource, of orna- 
ment to divert us, of authority to overawe us, 
„„ 
wine La]. 


1 


Lell This is what theze would be occaſion to thew at large, | 
were what he fays of Law in general, and 1 
nature, and revelation in particular, to be examined. 


. Foxes ef  Govzxnwaente 

. 25 | III. ++; 11 22 
That governors, of ſome ſort or other, we 
muſt have, is what he has 33 
re 
their function. Theſe endowments then, as if it gas 


a 
Canary. 
IT. 

ur. 
Governors- 


celeſtial 
— —4 


found for 


were to make them ſhew the brighter, and to them. 


keep them, as much as poſſible, from being ſoiled 
dy the rough hands of impertinent fpeculators, he 


has choſen ſhould be of =thereal texture, and has 


. | 


« All mankind *,” he fays, will agree that 
« government ſhould be repoſed in ſuch perſons 


« in whom „ likely to be 


« found, the perfection of which are among the 
«« attributes of Him who is emphatically ſtyled 
«© the Supreme Being: the three great requiſites, 
«© | mean, of wiſdom, of goodneſs, and 


5 power.” | 
| | But lt fox the whole pafſge as it fande— 


ing natural Society} 1 are naturally zqvar,” 
« (i. e. I ſuppoſe, with reſpect to pclitical power, 
of which none of them as yet have any) it 
«© may de aſked,” (continues he) in whoſe 


cc hands are the reins of government to be in- 
* truſted? To this the general anſwer is eaſy ; 
cad nfo monpers x it to particular caſes, has 
« gccafioned one half of thoſe miſchiefs which 


« are apt to proceed from miſguided political 


«« zeal. In general, all 6 


N 


| * But as all the members of Society,” (mean- 
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* government ſhould be repoſed 3 
* in whom thoſe qualities are moſt likely to be 


found ; the perfeQion of which are among the 


„ attributes of Him who is emphatically ſtyled the 'Y 


Supreme Being; the three grand requiſites, I 
* mean of wiſdom, goodneſs, and of power: - 
* wiſdom to diſcern the real intereſt of the com- 


munity ; goodneſs, to endeavour always to 


« purſue that real intereſt ; and ſtrength or 


% power, to carry this knowledge and intention ion 


of ſovereignty, and theſe are the requiſites that 
* ought to be found in every well conſtituted 


* government.“ 


deen ſpared. What purpoſe the idea of that 


v. 
Every thing in ite place: n 
mon, or a catechiſm. But in this place, the flou- 


riſh we have ſeen, might, for every purpoſe of 
inſtruction, have much better, it ſhould ſeem, 


tremendous and incomprehenſible Being thus un- 


__ neceſſarily introduced can anſwer, I cannot ſee, 


_ unleſs it were to bewilder and entrance the reader; 


25 it ſeems to have bewildered and entranced 
the writer. Beginning thus, is beginning at 
the wrong end: it is explaining ignotum per ig- 


 nofius. It is not from the attributes of the Deity, 


that an idea is to be had of any qualities in men: 
on the contrary, it is from what we ſee of the 


qualities of men, that we obtain the feeble idea 
we can frame to ourſelves, of the attributes of 


the Deity. 


VI. We 


Forms of GOVERNMENT. 


We ſhall ſoon ſee whether it be light or dark- | 


neſs our Author has back from this ex- 
curſion to the clouds. The qualifications he has p 


pitched upon for thoſe in whoſe hands Govern- ' 


ment is to be repoſed, we ſee are three : 3 


goodneſs, and power. Now of. theſe three, one 
there is which, I doubt, will give him ſome trou- 
ble to know what to do with. I mean that of 


Power : which, looking upon it as a jewel, it 


ſhould ſeem, that would giye a luſtre to the royal 


diadem, he was for importing from the celeſtial . 


regions. In heaven, indeed, we ſhall not diſpute 
its being to be found; and that at all junctures 
alike. But the parallel, I doubt, already fails. 
In the earthly governors in queſtion, or, to ſpeak 


more properly, candidates for government, by the 
very ſuppoſition there can not, at the juncture he 


ſuppoſes, be any ſuch thing. Power is that very 
quality which, in conſideration of theſe other 


22 which, it is ſuppoſed, are poſſeſfed by 
them already, they 1 waiting to receive. 


| By Power in this place, I, for my part, mean 
political power: the only fort of power our Au- 
thor could mean: the only fort of power that is 


here in queſtion. A little farther on we ſhall find 


him ſpeaking of this endowment as being poſſeſſed, 
and that in the higheſt degree, by a King, a ſingle 


| perſon: Natural power therefore, mere organical 
power, the faculty of giving the hardeſt blows, ' 


can never, it is plain, de that which he meant to 
number among the attributes of this godlike per- 


VIII. We 
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VIII. 
We ſee then the dilemma our Author's theo- 
logy has brought him imo, by putting him upon 


| reckoning power among the qualifications of his 


buted a he candidates. Power is either natural or political. 


attributes 
it. 


What it is 


3 


Political power is what they cannot have by the 


ſuppoſition : for that is the very thing that 1s to 


be created, and which, by the eſtabliſhment of 


Government, men are going to confer on them. 


If any then, it muſt be natural power ; the natu- 
ral ſtrength that a man poſſeſſes of himſelf with- 


- out the help of Government. But of this then, 


if this be it, there is more, if we may believe our 


Author, in a ſingle member of a ſociety, than in 


ß 


IX. 


— if poſlible, Da 
to ſee cleared up. The truth is, I take it, that 


. in what our Author has ſaid of power, he has 


as it were, by anticipation : and 
that what he means by it, is not any power of 


either kind actually poſſeſſed by any man, or body 
of men, at the junQure he ſuppoſes, but only a 


capacity, if one may call it ſo, of retaining and 


putting into aQion political power, whenſoever it 
ſhall have been conferred. Now, of actual 


power, the quantity that is poſſeſſed is, in every 


caſe, one and the ſame: for it is neither more 


nor leſs than the ſupreme power. But as to the 


: 3 there do ſeem, indeed, 


-- 
Av. 18e par. 32. A 


of one, ©* is the moſt powerful form of government,” he ſays, 


* of any: more ſo than Democracy, which he deſcribes as 


eing-the Government of all. 


Fons of Govennusny.: | | 


to be goed grounds for ſuppoling it to ſubGilt in 8 
* 
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- ſufficient. —The efficacy of power is, in part at 
leaſt, in proportion to the promptitude of obedi- 
Ence : the promptitude of obedience is, in part, 
in proportion to the promptitude of command: 


command is an expreſſion of will: a will is 


ſooner formed by one than many. And this, or 
ſomething likeit, I take to be the plain Engliſh of 
our Author's metaphar, where he tells us , as we 
mall ſee a little farther on +, that * a monarchy 


< is the moſt powerful” [form of government} 


« of any, all the finews of government being 
c knit together, and cots bn We HO 7 Ge 


« prince. 


variety of matter. The firſt two ſentences of it 
are to let us know, that with regard to the man- 
ner in which each of the particular governments 


that we know of have been formed, he thinks 


proper to paſs it by. A third is to intimate, for 
the ſecond time, that all governments muſt be ab- 
ſolute in ſome: hands or other. In the fourth and 
laſt, he favours us with a very comfortable piece 
of intelligence ; the truth of which, but for his 
averment, few of us perhaps would have ſuſpect - 
ed. This is, that the qualifications mentioned 


dy the laſt paragraph as requiſite to be poſſeſſed by 


all Governors of ſtates are, or at leaſt 


once upon a 
time 


* Comm. p. 30 t Par. 32. 
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Cnar. time were actually poſſeſſed by them : (i. e.) ac- 
II. en 
— ſomebody is not altogether clear: whether in the 
— CRETE Wpto, or of Ge 
6 
The para- „ How the ſeveral 1 of government we 
22 © now fee in the world at firſt actually began, 
ſays our Author, ©* is matter of great uncertain- 
« ty, and has occaſioned infinite diſputes. It is 
«© not my buſineſs or intention to enter into any 
ee of them. However they began, or by what 
ce right ſoever they ſubſiſt, there is and muſt be 
in all of them a ſupreme, irrefiſtable, abſolute, 
«© uncontrolled authority, in which the jura ſum- 
ni imperit, or the rights of ſovereignty reſide. 
e And this authority is placed in thoſe hands, 
« wherein (according to the orInTtoN of the 
„* FOUNDERS of ſuch reſpeQive ſtates, either | 
i expreſsly given or collected from their tacit 
«© APPROBATION) the qualities requiſite for 
h «© ſupremacy, wiidom, goodneſs, and power, are 
E P 


XII. 
—. — 


/ nn. 

Teer mean br yt wed fk. whether thoſe 
. who became the Governors of the ſtates in queſ- 
E tow, or thoſe who became the governed, or both 
together, is what I would not take upon me to 
determine. For aught I know he may have 


preference. meant neither the one nor the other, but ſome 
third perſon. And, indeed what I am vehement- 
ly inclined to ſuſpe& is, that, in our Author's 
large conception, the mighty and extenſive do- 
mains of ATHENS and SparkTa, of which we 

Ee. N ; 5: 


Forms of Goviatunnt. 


2 
read ſo much at ſchool and at college, conſiſting. Cx ar. 
| each of ſeveral ſcbre of miles ſquare, repreſented, — | 
at the time this paragraph was writing, the whole = 
_ univerſe : and the reſpective eras of Solon and 
Lycurgus, the whole period of the hiſtory of thoſe : 


A 
| | 3 
. opinion," ap: Bran 
probation,” —in ſhort the 3 complection of this to have 
the ſentence is ſuch as brings to one's view a ſyſ- — 
tem of utterly different from the ge- is. . e 
| nerality of thoſe we have before our eyes ; a ſyſ- - MY 
tem in which one would think neither caprice, - 
nor violence, nor accident, nor prejudice, nor paſ- 
fon, had any ſhare: a ſyſtem uniform, compre- 
henſive, and ſimultaneous ; planned with phleg- 
matic deliberation ; eſtabliſhed by full and generat 
affent : ſuch, in ſhort, as, according to common 
imagination, were the ſyſtems laid down by the 
two ſages abovc=mentioned. If this be the caſe, 
the object he had in mind when he faid Founders, 
might be neither Governors nor governed, but 
ſome neutral perſon : ſuch as thoſe ſages, choſen 
as they were in a manner as umpires, might be 
conſidered with regard to the perſons who, under 
the prior conſtitution, whatever it was, had ſtood 
reſpectively in thoſe two relations. 


XV. 
An this; cons. tes ea 1 


5 propoſition itſelf neither this, nor any other re- — 
ſtriction is expreſſed. It is delivered explicitly particular 
and emphatically in the character of an univerſal 1 
one. In ALL oF THEM,” he aſſures us, * this 
authority,“ (the ſupreme authority) © js placed 
5 in thoſe hands, wherein, TT 


cf © on of the funders of ſuch reſpective ſtates, 


| 1313 ® comont but throw a fingular light on 


* 1 


and thoſe of Auguſtulus 
SGingiſkan and the Chineſe of his time: between 
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theſe © qualities of wiſdom, gponnets, and pow- 
In this 


hiſtory. I can ſee no end, indeed, to the diſco- 
veries it leads to, all of them equally new and 


— ediffing. When the Spaniards, for example, be- 
came maſters of the empire of Mexico, a vulgar 

_ politician might ſuppoſe it was becauſe ſuch of 

the Mexicans as remained unexterminated, could 


not help it. No ſuch thing —It was becauſe the 


- Spaniards were of opinion or the Mexicans 


themſelves were of © opinion” (which of the two 
is not altogether clear) that in Charles Vth, and 
his ſucceſſors, more goodneſs (of which they 
had ſuch. abundant proofs) as well as wiſdom, 


was likely to be found, than in all the Mexicans 


tween Charlemagne and the German Saxons with 


reſpe& to the goodneſs and wiſdom of Charle- 
magne : — between William the Norman and the 


Engliſh Saxons :—between Mabomet IId and the 
ſubjects of John Paleologus :—between Odoacer 
between the Tartar 


the Tartars Chang-ti and Cam-ghi, and the Chi- 


neſe of their times: between the Protector 
Cromwell and the Scotch: — between William IIId 


and the Iriſh Papiſts: between Cæſar and the 


8 Gauls:—in ſhort, between the Thirty Tyrants, ſo 
_ called, and the Athenians, whom our Author 


ſeems to have had in view :—to mention theſe 
examples only, out of as many hundred as might 
be required: All this, if we may truſt our Au- 


' thor, he has the goodneſs” to believe: and by 


ſuch leſſons is the penetration of ſtudents to be 
9 — 
XVI. So 
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_ Cas. 
So much for the introductory paragraph. The 6 


main part of the ſubje is treated of in fix others: Fe... 
: 6— GE CI EYE A: 


XVII. 8 
ene 20 hes ably ions as 
of government there are according to the diviſion 
ol the antients : which diviſion;he adopts. Theſe . 1 
are three : Monarchy, Ariſtocracy, and Demo- af the ä : 
XVIII. De 3 

The next is to tell us, that by the ſovereign —Second. 
POWER he means that of making laws.” 


In & third he gives us the advantages and diſ- Third. 
advantages of theſe three different forms of go- : 


. In a fourth he tells us that theſe are all the an- Fourth. | 
tients would allow of. . 
A fifth is to tell us that the Britiſh form of Fifth. 
government is different from each of them; being 


a combination of all, and — the advantages 
of all. = 


- In the bb and Jef, be fhrnn ee ht nents 2 

not poſſeſs thele advantages, if, inſtead of being 

what it is, it were either of thoſe others : and tells 

us what it js that may deſtroy it. Theſe two laſt 

it will be ſufficient here to mention: t examine 

them VERSE <5 Ir 
XXIII. Mo- 
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— F 
— — hands of a ſingle member of the ſtate in queſtion. 
Ariſtocracy is that form of Government in which 
the power of making laws is lodged in the hands 
of ſeveral members. Democracy is that form of 
in which the power of making laws 
is lodged in the hands of all of them put to- 
gether. . Theſe, according to our Author, are the 
— the Antients ; and theſe, therefore, 
* | 


The par- The political writers of antiquity,” ſays he, 
8 vill not allow more than three regular forms of 
2 the firſt, when the ſovereign 

& power is lodged in an aggregate aſſembly, con- 
4 ſiſting of all the members of a community, 
< which is called a Democracy; the ſecond, when 
6c it is lodged in a council compoſed of ſelect 
4 members, and then it is ſtyled an Ariſtocracy; 
. £© the laſt, when it is entruſted in the hands of a 
= , and then it takes the name of a 
« Monarchy. All other ſpecies of government 
< they ſay are either corruptions of, or redu- 
„ 


xxv. 4 By the ſovereign power, as was before ob- 
4 ſerved, is meant the making of laws; for 
« wherever that power reſides, all others muſt 
% conform to, and be directed by it, whatever. 
c appearance the outward form and adminiſtration 
« of the government may put on. For it is at 

| © any time in the option of the legiſlature to alter 


1 % 


* 
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« rule, and to put the execution of the laws into 3 , 
« whatever. hands it pleaſes ; and all the other E 
«© powers of the ſtate myſt obey the legiſlative 

<< power in the execution of their ſeveral functi- 

<< ons, or elſe the conſtitution is at an end.” | 

Having thus got three regular ſimple forms of How be af 
Government (this anomalous complex one of our — 


re- 


own out of the queſtion) and juſt as many quali- ſpecive 
fications to divide among them ; of each of which, abut 
by what he told us a while ago, each form of Go- - 
vernment muſt have ſome ſhare, it is eaſy to ſee 
how their allotments will be made out. Each 
form of Government will poſſeſs one of theſe 
qualities in perfection, taking its chance, if one 
may lay ſo, for its ſhare in the two others. IS 


XXVII. . 
Ae e thee illoine froms of Govern- All appear- 
ment then, it ſhould ſeem according to our Au- — rl 
thor's account of them, there is not much to bis view of 
chooſe. Each of them has a qualification, an en- al 
dumm, to itſelf, Each of them is completely : 
characterized by this qualification. No intima- 
tion is given of any pre-eminence among theſe 
qualifications, one above another. Should there 
be any diſpute concerning the preference to be 
given to any of theſe forms of government, as 
proper a method as any of ſettling it, to judge 
from this view of them, is that of croſs and pile. 
Hence we may infer, that all the governments 


that ever were, or will be (except a very particu- 


lar one that we ſhall come to preſently, that is to ſay 
our own) are upon à par: that of ArRHENS 
with that of PERSIA ; that of GEXEVA with 
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Cn. that of Monocco : fince they are all of them, 
H he tells us, © corruptions of, or reducible to, 


one of theſe. This is happy. A legiflator can- 
not do amiſs. He may fave himſelf the expence 


2 As to our own form of government, however, 
Conſtituri- this, it is plain, being that which it ſeemed good 
_ to take for the theme of his panegyric, and being 
vantages of alt of them put together; and that 
without any of the diſadvantages ; the difadvan- 
| ages vaniſhing at the word of command, or even 
inne 
nos. At the end of the paragraph which gives us 
into, ia the above definitions, one obſervation there is that 
foppoling is « little puzzling. Other ſpecies of govern- 
| of govern- ment, we are given to underſtand, there are be- 


| - <-- ſides theſe ; but then thofe others, if not ©* reduc- 


deſeribed as ile tö, are but © corruptions- of theſe.” 
-— a Now, what there is in any of theſe to be corrupted, 
is not fo eaſy to underſtand. The eſſence of theſe 
ſeveral forms of government, we muſt always re- 
member, is placed by bim, ſolely and entirely, in 
the article of number - in the ratio of the number 
of the Governors, (for ſo for ſhortneſs we will 
ſtyle thoſe in whoſe hands is lodged this © power 
of making laws”) to that of the governed. If 
the number of the former be, to that of the latter, 
as one to all, then is the form of Government a 


Monarchy : if as all to all, then is it a Democra- 
S 
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ey: | if as fome number bereween one and ll to all 
then is it an Ariſtocracy. Now then, if we can 
conceive a fourth number, which not being more 
than all, is neither one nor all, nor any thing be- 
. —— — 
verument, which, upon due proof, may appear to 
be à corruption of ſome one or other of theſe 
three [5]. If not, we muſt look for the corruption 


XXX. 


Mer dal at wy ee RR 
other hard-worded names for forms of Govern- 
ment: but theſe names were only ſo many names 


for one or other of thoſe three. We hear often. 


ſomewhere elſe: Suppoſe it were in our Author's 


33 
Cu AT. 
II. 


of a Tyranny - but this is neither more nor leſs 


than the name a man gives to our Author's Mo- 
narchy, when out of humour with it: It is ſtill 
the go of number one. We hear now 
and then to, of a fort of Government called an 
Oligarchy : but this is neither more nor leſs than 
the name a man gives to our Author's Ariſtocracy, 

| 5 9 


[5] By the laws of Gznmany, ſuch and ſuch ſtates are to 
furniſh fo many men to the general a:my of the empire : ſome 
of them ſo many men and one half; others, ſo many and one 
third; others again, if I miſtake not, ſo many and one fourth. 


One of theſe half, third-part, or quarter-men, ſuppoſe, poſſe 
| ſes himſelf of the Government: here then we have à kind of 


corruption of 2 Monarchy. „ 
view ? 


5 — detent 
take his own word for it, there cannot de. Every man's 


„ reaſon,” he aſſures us®, is corrupt; and not only that, 
but his underſtanding full of ignorance and error.” _—_ | 


regard to others, it were as well not te be too poſitive : but 


with regard to 2 man's ſelf, what he tells us from experience, 


it would be ill manners to diſpute with him. 


* ; Comm. p. 4. 
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in the ſame caſe. It is ftill the Government of 
ſome number or other, between one and all. In fine, 
” we hear now and then of a fort of government 
fit to break one's teeth, called an Ochlocracy : but 
this is neither more nor leſs than the name a man 
gives to a Democracy in the ſame caſe. It is till 


that ſort of government, which, according to our 
Author, is the Government of all. 

Let us now ſee how he has diſpoſed of his three 
qualifications among his three ſorts or forms of . 
Government. Upon Monarchy, we ſhall find, 
be has beſtowed the perfection of power; on 
Ariſtocracy, of wiſdom ; on Democracy, of 
goodneſs ; each of theſe forms having juſt enough, 
we may ſuppoſe, of the two remaining qualifica- 
tions beſides its own peculiar one to make up the 
neceſſary complement of . qualities requiſite for 

« ſupremacy.” Kings are, (nay were before 
they were Kings, fince it was this 
determined their 
as ſtrong as ſo many Hercules's ; but then, as to their 
wiſdom, or their there is not much to ſay, 
| The members of an Ariſtocracy are. ſo many Solo- 

mons: but then they are not ſuch ſturdy folks as your 
Kings ; nor, if the truth is to be ſpoken,*have 
they-much more honeſty than their neighbours, 
As to the members of a Democracy, they are the 
beſt ſort of people in the world ; but then they 
are but a puny ſort of gentry, as to ſtrength, put 
them all together ; n 
BB 


© Þ+ Guan 1648. 


«<a 


ſubjzeQz, to make them Kings f, Es 


Foxx of Govinxwant. 


XXXII. 
4 ö 


Cn ar. 
1 


mmm 


„ of making laws reſides in the people at large, — 2 


& public virtue or goodneſs of intention, is more cited. 


6 likely to be found, than either of the other qua- 


< lities of government. Popular aſſemblies are 
« frequently fooliſh in their contrivance, and 


% weak in their execution ; but gen 
3 to do the thing that is right and juſt, and have 


always a degree of patriotiſm or public ſpirit. 
In ariſtocracies there is more wiſdom to be 


0 found than in the other frames of Government; | 
4 being compoſed, or intended to be compoſed, - 


«© of the molt experienced citizens; but there is 


* leſs honeſty than in a republic, and leſs ſtrength 
© than in a monarchy. A monarchy is indeed 


+ the uot pope of any 33 he GORE. 
„government being knit together and united in 


4 the hand of the prince; but then there is im- 
_ £6 minent danger of his employing that ftrength 


60 F 
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an ee 
« all of them their ſeveral perfe&ions and imper- 


« feftions. Democracies are uſually the beſt cal- 


4 culated to direct the end of a law; ariftocra- 


4 cies to invent the means by which that end 


4 ſhall be obtained; and monarchies to carry thoſe 


4 means into execution. And the antients, as 

«© was obſerved, had in general no idea of any 
<< other permanent form of government but theſe 
ec three; for though Cicero declares himſelf of 
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e notion of a mixed government, formed out of 


them all, and partaking of the advantages of 
«each, as a'viſionary whim 3 and one, that if 
effected, could never, be- laſting or ſecure.” 


a g - 's 9 
| . XXXTV. 
RT vs Gy * 8 5 — F * 1 
LY 


Democra- 
CY, as de- 
ſcribed by 
him, no 


een Elan would fa, has loft its 


- i ihe maditef th Gaia Hae entinchtedicn, bb 
accident has happened, of which our Author ſeems 
not to be aware. One of his accidents, as a logi- 
ſubject : one of che 
| qualifications he has been telling us of, is, omehow 


or other, become vacant: the form of Govern- 
ment he deſigned it for, having unluckily flipped 
through his fingers in the handling. mean De- 
mocracy; which he, and, according to him, the 
Antients, make out to be the Government of all. 
Now © all” is a great many ; ſo many that, I much 
daubt, it will be rather a difficult matter to find 
theſe high and mighty perſonages power enough, 


ſo much as to make a decent figure with. The 
members of this redoubtable Commonwealth will 
be {till worſe off, I doubt, in point of ſubjects, 


than Trinculo in the play, or than the potentates, 


whom ſome late navigators found lording it, with 


might and main, eg fins,” over a Spaniſh 


ſettlement : there were three members of the Go- 


venment ; and they had one ſubje& among them 


all. [e] Let him examine it a little, and it will 
ode ties” 


. See Hauser Voyages. 


%%% tes Bib ra ae 
mind of the ſtory of, 1 forget what King's Fool. The Fool bad 


fuck himſelf up one day, wiel great gravity, in the King's throne, 
With a ſtick, by way of a ſceptre, in one hand, and a ball in the 
other: being aſked what he was doing ? he anſwered, * reigning.” | 
| Much the ſame ſort of reign, I take it, would be that of the mem- 
— es 


$ 
4 
* 
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Government, and no other, which one can con- Cnar. 
ceive to obtain, where there is no Government at 
all. Our Author, we may remember, had ſhrewd 
doubts about the exiſtence of a fate of nature < + 
S and it n bs 
Democracy. [f] 


II. 


The qualification of . 1 think it 


222 A 


Perhaps it were as well to give it to Monarchy ; 
the title of that form of Government to its own. 


peculiar qualification, power, being, as we have 
ſeen, rather an equivocal one: or elſe, which, 
perhaps, is as good a ITE ES 
any, 1229 


+ V. ſupra, ch. I. par. VI. 

(F] What is curious is, that the ſame perſons who tell you | 
(having read as much) that Democracy is 2 form of Government 
under which the ſupreme power is veſted in all the members of a 
ſtate, will alſo tell you (having alſo read as much) that the Athe- 
nian Commonwealth was a Democracy. Now the truth is, that 
in the Athenian Commonwealth, upon the moſt moderate compu- 
tation, it is not one tenth part of the inhabitants of the Athenian 
fate that ever at a time partook of the ſupreme power: women, 
children, and ſlaves, being taken into the account. ® Civil Law- 
yers, indeed, will tell you, with a grave face, _ ns 
as Common Lawyers will, that a baſtard is the ſor of xobody. But, 
to an unprejudiced eye, the condition of a ftate is the condition of 
all the individuals, without diſtinction, that compoſe it. | 


. ® See, among Mr. Hun Eſſays, 224 
cient nations, 
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BRITISH CONSTITUTION. 
> 
Warn. ſet of data, fuch as we have ſeen 


„ with ay Slleudty in grovieg th | 
Britiſh Conſtitation to be the beſt of all poſſible 
governments, or indeed any thing elſe that he has 
* a mind. In his paragraph on this ſubject there are 
ſeveral things that lay claim to our attention. But 
* 5 


gut happily for us in this iſland the Britiſh 
Conſtitution has long remained, and I truſt will 
« long continue, a ffanding exception to the truth 
* of this obſervation. For, as with us the exe- 
© cutive power of the laws is lodged in a ſingle 
.* perſon, they have all the advantages of ſtrength 
© and diſpatch that are to be found in the moſt 
e abſolute monarchy : and, as the legiſlature of 
2 — is entruſted to three n 
ola. the Kite "hotly, the Len Spiritual | 
« and Temporal, which is an ariſtocratical af- 
© ſembly of perſons ſelected for their piety, their 
* birth, their wiſdom, their valour, or their pro- 
« perty; and thirdly, the Houſe of Commons, 
© freely choſen by the people from among them- 
2 — © ANODE as 

5 this 


. 
W 
1 
1 2 . "we 


branches, but will de withſlood by one of e 
other two; each branch being armed with ane 


< Here then is lodged 


* 2 Sh N of als. n a * | 


go 


1 3 


< Britiſh Conſlitution; and lodged as beneficially 


« 2s is poſſible for fociety. For in no other ſhape 
ec could we be fo certain ef finding the three great 


— —— — = 


. 


« If it were — two of the 
t for inſtance, in the King and Houſe of 


our laws might be providently. 


t executed, bur. they might, not 


« wiſdom of the Peers is to afford: if the 
were lodged in the two 


« rights of 


* 
* 


ot always have the 


4 Houſes only, and he King had no negative upan 


<< their proceedings, they might be tempted. ta en- 
. — 


2 
- 


—And that 
which fol- 
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© eutive power. But the conſtitutional govern- 
ment of this iſland is ſo admirably tempered and 
* compounded, that nothing can endanger or hurt 
it, but deſtroying the equilibrium of power be- 
| © tween one branch of the legiſlature and the reſt. 
For if ever it ſhould happen that the indepen- 
« defice of any one of the three ſhould be loſt, or 
« that it ſhould become ſubſervient to the views 


« an end of our conſtitution. The legiſlature would 
< be changed from that which was originally ſet 
up by the general conſent and fundamental act 
25 « of the ſociety ; and ſuch a change, however af- 
. .--! fected, is, according to Mr. Locke (who per- 

haps carries his theory too far) at once an entire 
* diffclution of the bands of Government, and 
de the people would be reduced to a ſtate of anar- 
e chy, with liberty to — 2 


— »—alht 0c woninal | 
CALLIE E 
55 77 FIT IV. | "Wes 


* ee felt of e e paragraphs, 
Executive in the firſt place, the phenomenon we ſhould 


Teng little expe to ſee from any thing that goes be- 


„ ore, is a certain executive power, that now, for 


5 the firſt time, holts oat upon us without warning 
* 2 introduQion., 
- P — — * EDD 


88 — 
_ nur. Tis to this, and this alone, that he has 
given the name of * ſovereign power.” "Tis this 

power, the different diſtributions of which he 

makes the charaQeriftics of his three different 
forms of government. Tis with theſe different diſ- 
| tributions, diſtributions made af the legiſlative | 


power, 


« of either of the other two, there would ſoon be 


| 


bg 
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power, that, according to his account, are con- Cnar. 

ae e hid down by Ku, II. 
& as requiſites for ſupremacy :”* qualifications inn 
which can belong to any form of Government. 
Coming now then to the Britiſh Conſtitution, it 
is in the ſuperior degree in which theſe qualiſica- 
tions of the legiſlative body are pgſſeſſed by it, 
that its peculiar excellence is to conſiſt. It is by 
poſſeſſing the qualification of firength; that it poſ- 
ſeſſes the advantage of a monarchy. - But how is 
it then that, by his account, it poſſeſſes the qua- 
 lification of ſtrength? By any diſpoſition made 

of the legiſlative power? By the legiſlative power's 
being lodged in the hands of a ſingle perſon, as in 

the caſe of a monarchy ? No; but to a diſpoſition 
made of a new power, which comes in, as it 
were, in a parentheſis, a new power which we 
nos hear of for the firſt time, a power which has 
not, by any deſcription given of it, been diſ- 
A RE cn 
Wu” | 


= What they. is this fame executive power? 1 N 
doubt our Author would not find it a very eaſy ing what it 
matter to inform us. Why not?” ſays an ob- ing 
jector “ is it not that power which in this coun- tolegilative 
© try the Biig hes. jn eddicien to his here in. the Ie” 
"<6 legiſlative?” Be it ſo: the difficulty for a 
moment is ſtaved off. But that it is far enough 
from being ſolved, a few queſtions will ſoon ſhew 
us. This power, is it that only which the King 
really has, or is it all that he is faid to have? Is 
it that only which he really has, and which he 
. Exerciſes, or is it that alſo, which although he be 


EF nor may 
exerciſe? 
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public : powers which differ in this from thoſe which conſtitute 
private ownerſhip, in that the former are, in the main, not ,- 


cial (that is, to the poſſeſſors themſelves) and indiſcriminate; but þ- 
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exerciſe ? Does it include judiciary power or not? 


* If it does, does it include the power of making as 
well particular decifions and orders, as general, 
| fermanent, ſpontaneous regulations of procedure, 


ſuch as are ſome of thoſe we ſee made by judges? 


Doth it include ſupreme military power, and that 
as well in ordinary as in a time of martial law ? 


Doth it inchade the ſupreme fſcal power [a]; and, 
in general, that power which, extending as well 
over the public money as over every other article 
of public property, may be ſtyled the dipenſo- 
terial [o]. Doth it include the power of granting 


patents for inventions, andcharters of incorporation? 


Doth it include the right of dye · laws in 


corporations? And is the right of making bye- 


laws in corporations the ſuperior right to that of 
conferring the power to make them, or is it that 


5 there is an executive power that is ſuperior to a l- 
_ gillative ? This executive again, doth it include 
* * 


12 eee 


„ 


[5] By l 
ciſed by the Board or Am as thoſe others which are executed 
in the ſeveral offices ſtyled with us the War Office, Admiralty Boand, | 
Navy Board, Board of Ordnance, and Board of Werks: excepting 
from the buſineſs of all theſe offices, the power of appointing per- 


ſons to fill other ſubordinate offices : a power which ſeems to be of 


a diſtint nature from that of making diſpoſition- of "INES 


| Howe, piety, © ere pon 


duciary, and limited in — ave canflean 
B _ 
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laws of peace; and vice verſs, the laws of peace Chr. 
to the laws' of war? Doth it include the right of ow 
the trade of ſubjects by treaties with 
— powers ? Doth it include the right of de- 
| livering over, by virtue of the like treaties, large 
bodies of ſubjects to foreign laws? He that would 
underſtand what power is executive and not le- 
giſlative, and what legiſlative and not executive, 
he that would mark out and delineate the different 
ſpecies of conſtitutional powers, he that would 
deſeribe either what. is, or what aught ta be the | 
r . 


— A. 


* 


* os L ; os 
6 . dtc - - N „ « ; 
| - ' . * * VI. 4 ©. 4 et — 
x . tin | b 


In the next . 
(it, being a matter ſo plain as to be taken for d 
granted) thet © ach. of theſe beanghea of the Le- == 
« giſlature is independent,” —yes, © entirely inde- 1 — 
« pendent,” of the two others.—Is this then really he Gewe- 
the caſe ? Thoſe who conſider the influence which 
the King and ſo many of the Lords have in the 

election of members of the Houſe of Commons ? 


P 
Houſe of Commons; thoſe who-confider the in- 
fluence which the King has over both Houſes, by 
offices of dignity and profit given and taken away 


% 


inae- 


"ag3in at pleaſure ; thoſe who conſider that be 


King, on the other hand, 3 
the Houſe of Commons ; not to mention a va- 


fiety of other circumſtances that might be noticed id 


inthe fave vier. will judge what Pe 


A 
Can: 
II. 


lis wy 
— merit in- 
ſepara 
ſrom 

ſtation. 


A happy 
ble 
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ciſion there was in our Author's meaning, when he 
wan 3 within | TX AR To. this we 


Loi N 
of the perſonal merits of the members of the Houſe 


of Lords for the time being. This he is enabled 


to do, by means of a contrivance of his own, no 


leſs fimple- than it is ingenious : to wit, that of 
looking at their titles. It is by looking at men's 
titles that he perceives, not merely that they aught 
to poſſeſs certain merits, not that there is reaſon 


to wiſh they may poſſeſs them, but that they do 


 aftually yoſleſs them, and that it is by poſſeſſing 


_ thoſe merits that they came to poſſeſs theſe titles. 


HY Seeing that ſome are biſhops, he knows that they 
are pious: ſeeing that ſome are peers, he knows 


5 — valiant el. L 


VII The 
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our Author, © ix an ariftocratical aſſembly of perſons ſelected fo 


 < their: piety, 3 * — 9 


r 
1 have diftributed, 1 think, theſe * 3 
could not but intend they ſhould be diſtributed. Birth, to ſuch of 


the members of that aſſembly as 'have their ſeat in it by deſcent : 


and, as to thoſe who may chance from time to time to. fit there by | 
creation, wiſdom, valour, and property in common among the tempo- 
ral peers; and piety, fingly but entirely, among my Lords the Bi- 


Hops. As to the other three 'endowments, if here wert any of 


them to which theſe right reverend perſoas could lay any decent 
claim, it would be wiſdom : but face worldly wiſdom is what it 
would be an ill compliment to attribute to them, and the wiſdom 
which is from above is fairly included under piety, I conclude'that, 
when ſecured in the excluſive poſſeſſion of this grand virtue, they 


® 


. 
e reading and refleQing. Our own he 
finds to be a combination of theſe three. It has a 
Monarchical branch, an Ariſtocratical, and a De- 
mocratical. The Ariſtocratical is the Houſe of 
Lords; the Democratical is the Houſe of Com- 
mons. Much had our Author read, at ſchool, 


vity of the Spartan ſenate : ſomething, probably, 
in Monteſquieu, and elſewhere, about the Vene- 
tian. He had read of the turbulence and extra- 
vagance of the Athenian mob. Full of theſe 
ideas, the Houſe of Lords were to be our Spartans 


| have all that was intended them. There is a remarkable period in 


our hiſtory, at which, meaſuring by our Author's ſcale, theſe three 
virtues ſeem to have been at the boiling point. It was in Queen 


doubtleſs, and at college, of the wiſdom and gra- 


applicable 
to our own. 


Ann's reign, not long after the time of the hard froft. I mean in 


the year 1711. In that auſpicious. year, theſe three virtues iſſued 
forth, it ſeems, with ſuch exuberance, as to furniſh merit enough 
to ſtock no fewer than a dozen reſpectable perſons, who, upon the 
ſtrength of it, were all made Barons in a day. Unhappily indeed, 
ſo little read was a right reverend and contemporary hiftorian *, in 
- our Author's method of © diſcerning of ſpirits,” as to fancy, it was 
neither more nor leſs than the neceſſity of making a majority that 
introduced ſo large a body of new members thus ſuddenly into the 
Bouſe. But 1 leave it to thoſe who are read in the hiftory of that 
time, to judge of the ground there can be for ſo romantic an imagi- 
nation. As to piety, the peculiar endowment of the mitre, the 


lock there is of that virtue, ſhould, to judge by the like ſtandard, 


# 


be, at all times, pretty much upon a level: at all times, without 


| at a maximum. This is what we can make the leſs doubt 
of, fince, with regard to ecclefiaſtical matters, in general, our Au- 


thor, as in another place he aſſures us, has had the happineſs to 


find, that & every thing is as it ſhould be r. 
® See Biſhop Burner's Hiſtory of his own Times, | . 
+ Vol. 4. Chap. IV. p. 49. | 


® 


Cuare. 


: „ 


A FRAGMENT ox GOVERNMENT. 
or Venetians; the Houſe of Commons, our 


Athenians. With reſpe& then to the point of 


wiſdom, (for that of honeſty we will paſs by) 
the conſequence is abvious. The Houſe of Com- 
mons, however excellent in point of honeſty, is an 


aſſembly of leſs wiſdom than that of the Houſe of 


Lords. This is what our Author makes no ſcruple 


of aſſuring us. A Duke's fon gets a feat in the 


Houſe of Commons. There needs no more to 
make him the very model of an Athenian cobler. 
N. ZI 

Let us find out, if we can, whence this notion 
of the want of wiſdom in the members of a De- 
mocracy, and of the abundance of it in thoſe of 


an Ariſtocracy, could have had its rife. We ſhall 


then ſee with what degree of propriety ſuch a 
potion can be transferred to . Houſes of Lords 


ard Commons. 


A I 
there is likely to be a want of wiſdom—Why ? 
to take upon them the management of affairs, un 


educated: being uneducated, they are illiterate : 


therefore, and wnuiſe, if that be what is meant by 
ignorant, they begin. Depending for their daily 
bread on the profits of ſome petty traffic, or the 
labour of ſome manual occupation, they are nailed 


to the work-board, or the counter. In the buſi- 
neſs of Government, it is only by fits and ſtarts 


that they have leifure ſo much as to a: they 
have no leiſure to reflet?. Ignorant therefore they 
continue. But in what degree is this the caſe with 


X. On 
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my © 
On the other hand, the members of an Ariſto- 
cracy, being few, are rich: either they are mem- 


bers of the Ariſtocracy, becauſe they are rich ; n ne 


or they are rich, becauſe they are members of the 
Ariſtocracy. Being rich, they are educated : be- 
ing educated, they are learned: being learned, they 
are knowing. They are at leiſure to reflect, as 


—— mates avwing, that is more 
wiſe, as they perſevere. In what degree is this 
the caſe with the members of the Houſe of Lords 
more than with thoſe of the Houſe of Commons ? 
The fact is, as every body ſees, that either the 
members of the Houſe of Commons are as much 
at leiſure as thoſe of the Houſe of Lords; or, if 
occupied, occupied in fuch a way as tends to give 
them a more than ordinary inſight into ſome par- 
ticular department of Government. In whom 
hall we expect to find ſo much knowledge of Law 


chant? 
| XI. 5 5 
But hold Our Author, when he attributes to 
the members of an Ariſtocracy more wiſdom than 
to thoſe of a Democracy, has a reaſon of his own. 
Let us endeavour to underſtand it, and then apply 
it, as we have applied the others. In Ariftocra- 


tical bodies, we are to underſtand there is more 


experience; at leaſt it is intended by ſome body or 
other there ſhould be: which, it ſeems, anſwers 
the ſame purpoſe as if there was. In Ariſtocra- 


cies,” ſays our Author, © there is more wiſdom | 
to be found, than in the other frames of Go- 
vernment ; 


as in a profeſſed Lawyer? of Trade, as in a Mer- 


Cuar. . 
III. 


X. 
1 N 


of an Ari- 
Kocracy, 


well as a7. They may therefore naturally be - 


* rienced citizens *.” On this ground then it is, 


that we are to take for granted, that the members 
of the Houſe of Lords have more wiſdom among 
them, than thoſe of the Houſe of Commons. It 


is this article of experience that, being a qualifica- 


tion poſſeſſed by the members of an Ariſtocratical 


body, as ſuch, in a ſuperior degree to that in 


which it can be poſſeſſed by a democratical body, 


is to afford us a particular ground for attributing 
a greater ſhare of wiſdom to the members of the 
upper houſe, than to thoſe of the lower. 


XI. 


How it is that a member of an ariſtocracy, as 
13 | is, of all things, to have attained more 


experience than the member of a democracy, our 
Author has not told us; nor what it is this expe- 


rience is to conſiſt of. Is it experience of things 
preparatory to, but different from, the buſineſs of 


governing? This ſhould rather go by the name of 


| knowledge. Is it experience of the buſineſs itſelf of 


- governing ? Let us ſee. For the member of the 


one body, as of the other, there muſt be a time 


| both enter upon it, ſuppoſe on the ſame day. Now 


when he firſt enters upon this buſineſs. They 


then is it on that ſame day that one is more ex- 


perienced in it than the other? or is it on that 


XIII. 
attributable 


day ten years? 
XIII. SEES. 
Thoſe indeed who recollect what we obſerved 


to ariſtocra- but now +, may anſwer without heſitation, —on 


cies in ge- 


general. 


* that 


* P. co, + V. ſopra, par. 9. 
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that day ten years. The reaſon was there given. 
It is neither more nor leſs, than that want of lei- 
fure which the bulk of the numerous members of a 
Democracy muſt neceſſarily labour under, more 


than thoſe of an Ariſtocracy. But of this, what 
intimation is there to be collected, from any thing 


chat has been ſuggeſted by our Author? 


XIV. £ 
So much with reſpe& to Ariſtocracies in gene- 
ral. It happens alſo by accident, that that parti- 
cular branch of our own government to which he 


Houſe of Lords, —has actually greater opportuni- 


ties of acquiring the qualification of experience, 
than that other branch, the Houſe of Commons, 


c. 
HE 


FP * 
* 
. — 
_ 
a 5 


to which he has given the name of the democra- 


tical. But to what is this owing? not to any 
thing in the charaQteriſtic natures of thoſe two 


the other Democratical ; but to a circumſtance, 


entirely foreign and accidental, which we ſhall ſee 
preſently. But let us obſerve his reaſoning. The 


Houſe of Lords, he ſays, is an aſſembly that be- 


hoves to have more wiſdom in it, than the Houſe 
of Commons. This is the propoſition. Now for 
the proof. The firſt is an Ariſtocratical aſſembly ; 
the ſecond a Democratical. An Ariſtocratical aſ- 
ſembly has more experience than a Democratical ; 


and on that account more wiſdom. Therefore the 
Houſe of Lords, as was to be proved, has more 
wiſdom than the Houſe of Commons. Now, what 


the whole of the argument reſts upon, we may ob- 
ſerve, is this fact, that an Ariſtocratical aſſembly, 
as ſuch, has more experience than a Democratical 


6G 
general, 


| bodies, not to the one's being Ariſtocratical, and 


* Nen 
4 \ 4 y 
* 8 N 
44 [EO 
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that is the Father of Experience. Among the 


Lords (I ſpeak in general) are made already.. The 
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general, we ſee, is not, for any reaſon that our 
Author has given us, the caſe. At the ſame time 
with reſpe& to our Houſe of Lords in parti- 


cular, in compariſon with the Houſe of Commons, 
it does happen to be the caſe, owing to this ſimple 


_ circumſtance : the members of the Houſe of Lords, 


when once they begin to ſit, fit on for life: thoſe 


of the Houſe of Commons only from ſeven years to 
—— or Sha <p 


3 „ 


portunity of acquiring experience, than experience 
itſelf. For aQual R 


* 


alone, that our Author derives ſuperiority of wiſ- 


dom. He has, indeed, the proverb in his favour ; 
* Experience,” it has been ſaid of old, © is the 


% Mother of Wiſdom :” be it ſo ;—but then In- 


tereſt is the Father. 'There is even an Intereſt 


members of the Houſe of Commons, though none 
ſo poor as to be illiterate, are many whoſe for- 


tunes, according to the common phraſe, are yet 
to make. The fortunes of thoſe of the Houſe of 


members of the Houſe of Commons may hope to 
be members of the Houſe of Lords. The mem- 
bers of the Hodſe of Lords have no higher Houſe 
of Lords to riſe to. Is it natural for thoſe to be 
moſt active who have the leaf, or thoſe who have 


the me intereſt to be ſo? Are the experienced 


Barra GovennuznT. 


thoſe whoure the leaſt, or thoſe who are the moſt 
active? Does come to men when aſleep, 


or when awake? Is it the members of the Houſe 


of Lords that are the moſt active, ot of the Houſe 


Cas. 


— 


of Commons? To ſpeak plain, is it iv the Houſe 


of Lords that there is moſt buſineſs done, or in 


or was it before [1]? In a word is there moft wiſ- 
dom 
. 


the Houſe of Commons? Was it after the i was 
caught that the ſucceſſor of St. Peter uſed the net, 


where there is beat, or ere there 


J 
ws made Archbiſhop, and then Pope. While Archbiſhop, it was 


his cuſtom every day, after dinner, to have a fiſhing net ſpread upon 


his table, by way of a memento, as he uſed to ſay, of the meanneſs 
of his original. This farcical oftentation of humility was what, in 


thoſe days, contributed not a little to the encreaſe of his reputation. 


Soon after his exaltation to St. Peter's chair, ene of his intirzatts 


was taking notice to him, one day, when dinner was over, of the 
. _ table's not being decked as uſual. © Peace,” anſwered the 
Father, © when the fiſh is caught, there is go occaſion for the get.” 


(#} In the Houſe of Commons itſelf, is it by the opulent and in- | 


dependent Country gentlemen that the chief bufineſs of the Houſe is 


: wranſated, or by aſpiring, and perhaps needy Courtiers ? The mam 


who would perſevere in the toil of Government, without any other 
reward than the favour of the people, is certainly the man for the 


people to make choice of. But ſuch men are at beſt but rare. Were 


it not for thoſe children of Corruption we have been ſpeaking of, 
| the baflucls of the fins, I doubt, 3— 


* 
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tion: qualifications which it ſeems as if we 
ſhould ſee nothing of, were it not for them. Let 
us now put a caſe. The buſineſs, indeed, that 
in the Houſe of Lords is, as things ſtand, 

ſo little, that our Author ſeems to forget that 
there is any. However, ſome there is. A bill 
then originates with the Lords, and is ſent down 
to the Commons. As to © cireumſpectionꝰ I ſay 

nothing: that, let us hope, is not wanting to 

either Houſe. But whoſe province is ** media 

. The Demo- Thus much concerning aaa 
| — 2 our legiſlature, ſo long as they continue what, ac- 


our Letzilla- cording to our Author's principles, they are at 
cure, upon preſent: the Houſe of Lords the Ariſtocratical 


Au- 
thor's bre branch : the Houſe of Commons the Democra- 
diftinguich. tical. A little while and we ſhall ſee them ſo ; 
As but again a little while, perhaps, and we ſhall not 


—_ ſee them ſo. By what charaQteriſtic does our Au- 


thor diſtinguiſh an Ariſtocratical legiſlative body 
from a Democratical one? By that of number - 
by the number of the perſons that compoſe them : 
by that, and that alone: for no other has he 
given. Now, therefore, to judge by that, the 
| Houſe of Lords, at preſent, indeed, is the Ariſto- 
cratical branch : the Houſe of Commons in com- 
pariſon at leaſt with the other, the Democratical. 
'Thus far is well. But ſhould the lift of 
ſwell at the rate we have ſometimes ſeen it, there 
is an aſſignable period, and that, perhaps, at no 
very enormous diſtance, at which the aſſembly of 


CAT. 4 


III. 


the Lords will be more numerous than that of the 
Commons. Which will en be the Ariſtocrati- 


3 
thor's 
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thor's principles, the Houſe of Commons. Which ** 


2 r 


| The final cauſe ve are to obſerve, and finiſhing e 


exploit, the © portus & ſabbatum, as Lord Ba- — 


con might perhaps have called it III, of this fub- — 22 


tion, he has been giving us, of the perfection of 
the Britiſh Form of Government. This demon- 
ſtration (for by no leſs a title ought it to be called) 
is founded, we may have obſerved, altogether 
upon the properties of numbers : properties, newly 
diſcovered indeed, and of an extraordinary com- 
plection, moral properties; but properties, how- 
ever, ſo it ſeems, of numbers. *Tis in the na- 
ture then of numbers we ſhall find theſe charac- 
teriſtic properties of the three Forms of Govern- 
ment, if any where. Now the properties of 
numbers are univerſally allowed to be the proper 
| ſubje& of that mode of demonſtration which is 
called mathematical. The proof our Author has 
given has therefore already in it the eſſence of ſuch 
a demonſtration. 'To be compleat at all points, it 
wants nothing but the form. This deficiency'is no 
other than what an under-rate workman might 
_ eaſily ſupply. A mere technical operation does 
the buſineſs. That humble taſk. it ſhall be my 
endeavour to perform. The ſubſtantial honour I 
aſcribe wholly to our Author, to whom only it is 
moſt due. 


12 8 XX. PRO. 
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lime and edify ing diſſertation, is this demonſtra- — 1 | 
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Thus much for the Briciſh Conſtitution ; and Concluſion 1 
for the grounds of that pre-eminence which it * YH 
All others that are known: Such is the idea our ä 
gives us of thoſe grounds. You are I 
t nat ſatisſied with: it then,” ſays ſome one 1 


2 
5 : 
= 
| 
. 
. 
- 
1 
=. 
"of 
SD 
i 
: Wo 
-* 
| 4 1 
= 
a 
o | 
4a 
.= 
* 
* 
' 
* 
» a 
. | | 
5 
* 
= - 
* 
- f 
. | | 
* p 
A Nn 8 | | 
| _ | * e 2 a N I «ih 
22 > 


4 
= 


, What is then * own P—In 
truth this is "more than 1 have yet quite ſettled. 
I may have ſettled it with myſelf, and not think 
£535 it worth the giving: but if ever I do think it 
_ worth the giving, it will hardly be in the form of 
a comment on a digreſſion ſtuffed ir to the belly 
| of a definition. At any rate it is hot likely to be 
much wiſhed for, by thoſe, who have read what 
ha keen pres vs on this ſubje& by an ingenious 
8 : ſince it is to a foreigner we were 
Ielliged to owe the beſt idea that has yet been 
_ _ given of a ſubje & ſo much our own. Our Au.. 
— thor has copied: but Mr. DE enn bas = 
. a Boy "8, 2 


„ E 

upon the carpet (let any one judge with what ner 1 

._ ceſfity) is in reſpe& to ſome parts of it that re 

due ſeen, rather of an invidious nature. Lince, by 
| however, it lt been brought, upon the carpet, 1 | 

have treated it with that. with which an 

- Engliſhman of all others is bound to treat it, be- = | 

cauie an Engliſhman may thus treat it and be ſafe. 

1 have ſaid what the ſubjeQ ſeemed to demand, 

without any. fear indeed, but without any wiſh, io 

give offence :. reſolving not to permit myſelf to 

conſider how this or that man might chance to 

take it. I have ſpoken without ſycophantical re- 

ſpects indeed, yet I hope not without decency : 

| certainly without any party ſpleen. I choſe ra- 

1 ther to leave it to our Author to compliment 

1 | men in the lump : and. to ſtand aghaft with 

1 | _—  - ph”. 

Our 
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L 


Sajed of W. Rees toncked 


— 232 upon in the digreſſion; namely, the right, as our 
7 


of making laws. And this topic occupies one pretty 
long paragraph. The title here given to it is the 
ſame which in the next ſucceeding paragraph he has 
found for it himſelf. This is fortunate : for, to 
| have been obliged to find a title for it myſelf, is 
. 
To intitle a diſcourſe, is to repreſent the drift of 
it. But, to repreſent the drift of this, is a taſk 
which, ſo long at leaſt as I confine my confidera= - 
don to the paragraph itſelf, bids defiance to my 

— 


: I. 


Drife 6 u, = another palſage or two, a paſſage or = 


two that we have already ſeen ſtarting up in diſtant 
parts of this digreſſion, that I am indebted for ſuch 
S ˙ bow ance ts Se BY. ; 


Rien of the SUrzEME Powzn to uke Laws. ——= 


Theſe copjeQures, however, I could not have Cuar. 
ventured ſo far to rely on, as on the firength of TV 
them to have furniſhed the paragraph with a tithe "Tao 
of my own framing, The danger of miſrepr e-. 
ſentation was too great; a kind of danger which 
2 man cannot but lie imminently expoſed to, who 
ventures to put a preciſe meaning upon a diſcourſe 

, Which in itſelf has none. That I may juſt men- 
tion, however, in this place, the reſult of them; 
what he is really aiming at, I take it, is, to incul- 
cate a perſuaſion that every ſtate there muſt ſub- 
fiſt, in ſome hands or other, a power that is ab/e- 

tute. | mention it thus prematurely, that the 
reader may have ſome clue to guide him in his 

F 


tome | ſhould recite. 


« Having,“ ſays our Author, 5 thus curſorily The pars 
* conſidered the three uſual ſpecies of . graph ce 
gOvern- cite 
5* ment, and our own fingular conſtitution, fe- 
i leted and compounded from them all, I pro- 
ane i 
« where-ever the ſupreme authority in any ſtate 
e reſides, it is the right of that authority to make 
4 laws; that is, in the words of our definition, 
„nne And this 
_ £© may be diſcovered from the very end and in- 
4 ſtitution of civil ſtates. For a ſtate is a collec- 
* tive body, compoſed of e multitude. of indavi- 
. and intending 10 20. together as one man. If 
n therefore is to act as one man, it ought to 
« a& by one uniform will Rut in as much as 
„7 II 
nn * 
« will 


* 


* A' FRAGMENT on 
«will and inclination, theſe ſeveral wills cannot 
nt nay? union be joined together, or 
and diſpoſed into a laſting harmony, 
. EE 
en of- the whole. It can therefore be no 
8 i otherwiſe produced than by a political union; 
= * by the conſent of all perſons to ſubmut their 
- denn private wills to the will of one man, or 
3 << of one, or more aſſemblies of 3 


Cuar. 
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| Rrour of the SornrE 
| . reſides, i * is the right 


| © laws” This then is his c 
E 
Mos ſo it is, that this antecedent, and this 
quent, for any difference at leaſt that I can 

perceive in in them, would turn out, were they but 
{ to mean preciſely the fame 
* thing: for, after ſaying that e the power of ma- 
4 «king laws conſtitutes the ſupreme authority, 
1 to tell us that, for that «© the ſupreme au 
FF © thority” is (or has) the power (or the right} 
4 F 
ſame ſort of of information, as it would be to us- 


« 


2 inſtitution of ca ſtates.” Tha h by the 


ö es ſovereign power, he · meant * the po e 
 *© making laws ; this, or ſomething like it, -is * 
We no more indeed than what he had told us over and 
FF over, and over again, with ſingular energy 
5 7+ in his 46th page, in his 49th, and in, 1 
1 know not how many, pages beſides : -. | 3 


. 


care, for 3 2 


F ” 


| Poſſeſs that quality —Let us diſentangle the ſenſe 
to fre ' ambiguities ; let us learn to ſpeak + 
I diftin8ly of the perſins, and of the quality oe. * 
' Tribute to them; then let us make another 5 


bs; $4 b+ 


_ The ante- — Auibor to ſay) © 
3 . 


— that he was not at all, « ; 
however Tefs acquainted vit * 3 = 
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1 is the right of that antho- 3 
to make La- By wherever” I take þ 


— Powe wands Laws, 


it for granted, dre means, © in whatever per Cnar. 
by“ mithority,” in the former part of the . 25 _ 
r — 2 8 5 | 

. refed therefore, the ſentence will Rand thus: 
oe the ſupreme power 1 


cident; 8 IF 9 
by accident, then the caſe is, that the idea an-=  * 1 
need to the word © right” is no other than what 3 
was meant to be included in the former part of the * 
ſentence, in which it is not expreſſed, as well as in J 
the latter, in which it 5s. In this caſe it may, 3 
without any change in the fignification, be ex- 3 
preſſed in both. Let it then be expreſſed, and the A 


ſentence, take it altogether, will ſtand thus: In | AY 
whatever perſons the right of exerciſing ſupreme — 
Pour in any flate reſides, it is the right * I 
| fer ſons to make Laws. If this I 
true one, and I am apt to think 4 4 
more, and, I truſt, beyond all doubt, that the en- _ 
ſequent in this enthymem is but a repetition of the 
antecedent, We may judge then, whether it is from 
any ſuch conſideration as that of * the end and 
© inſtitution of civil ſtates,” or any other con- 
ſideration that we — to gain any further 

conviction 


8 A FRAGMENT on GOVERNMENT. 
. conviction of the truth of this than it 


before-hand, what uſe or meaning there 
g — INYS.07 wabdh that © 
to follow. . 


5 IX. 


ing to probable, is, that the omiſſion we have been ſpeak- 


underſtand is, that the word © right” was meant 
to introduce a new idea to this latter part of the 
| ſentence, over and above any that was meant to 
be ſuggeſted by the former. *<* Right” then, ac- 
cording to this conſtruction, in the one place, is 
to be conſidered as put in contradiſtinction to fact 
in the other. The ſenſe is then, that whatever 


— ing of was defigned. In this caſe, what we are to 
, 


what, according to the antecedent of the 
is the ſame thing, the power of making laws ) thoſe 
perſons have the right to exerciſe it. But, in this 
caſe, neither does what is given as a conſequence in 
any reſpect follow from the antecedent, nor can 
- any thing be made of it, but what is 
| foreign to the reſt of the diſcourſe. So much in- 
deed, that it ſeems more conſonant to probability, 
as well as more favourable to our Author, to con- 


EIT HE RET LORA 25.29, Wn hat ha 


- had this. 
* 


1 Yonder mainder of the paragraph. Being uſher'd in by 
x graph new the word ©* for,” it ſeems to lay claim to the ap- 


e 2. 


_ preſents us of , itſelf. We may alſo form ſome 


6” Me 7 eee 


pellation of an argument. This argument, ſetting | 
as we have ſeen, without an object, ſeems. 


however to have found ſomething like one at laſt, 


* 


| ferſans do actually exerciſe ſupreme power, (or 3 | 


Ricar of the Sur AMR Pownn to make Laws. : 


as if it had picked it up by the way. This ob- "Eg 


ject, if I miſtake it not, is to perſuade men, that 


the ſupreme power, (that is the gerſem or perſans in Te oh oe 


uſe to exerciſe the ſupreme power in a ſlate) the pars- 


ought, in all points without exception, to be E 


obeyed, What men intend, he ſays, to do when 
they are in a ſlate, is to act, as if they were but 
© one man.” But one man has but one will be- 
longing to him. What they intend therefore, or 
what they ought to intend, (a flight difference 

which our Author ſeems not to be well aware of) 
is, to ac; as if they had but one will. To act as 
if they had but one will, the way is, for them to 
«© join” all their wills together.” To do this, 
| r 
„ naturally -”” but, as wills will not ſplice and 
dovetail like deal boards, the only feaſible way is 
to join them ** politically.” Now the only way 
for men to join their wills together politically, is 
for them all to conſent to ſubmit their wills to the 
will of one. This one will, to which all others 
are to be ſubmitted, is the will of thoſe perſons 
who are in uſe to exerciſe the ſupreme power; 
whoſe wills again, when there happens to be many 
of them, have, by a proceſs of which our Author 
has ſaid nothing, been reduced (as we muſt ſup- 
poſe) into owe already. So far our Author's argu- 
ment. 'The above is the fubſtance of it fairly 
given ; not altogether with ſo much ornament, 
indeed, as he has given it, but, I truſt, with ſome-- 
what more preciſion. The whole concludes, we 
may obſerve, with our Author's favourite identi- 
cal P 
9 r 


: - — 
+ 4 = 
* ww 465 : or * 1 
, ; 


Taking it altogether 1 
very ingenious argument : nor can any thing in 
the world anſwer the purpoſe better, except juſt 

ud the caſe where it happens to be wanted. Not © 
| but that a veteran antagomft, trained up in the re- 
gular and accuſtomed diſcipline of legal fencing, 
N r e Bother the hener of | 
 derer, like the Commiſſary's s landlady, thruſt | in 
_ quart, when he ſhould have thruſt in tierce, I 
doubt much whether he might not get within our 
Author's « intend ?”—TI << conſent ? 
I ſubmit” myſelf ?—< Who are you, I wonder, 
© that ſhould know what I do better than I domy- 7 
_ © ſelf? As to © ſubmitting my will” to the wills 
* of the people who made this law you are ſpeak- 1 
ing of, —what I know is, that I never in- 
tende any ſuch thing: I abominate them, I 

A and have always 
© ſaid ſo; and as to my © conſent,” ſo far have I 
© been from it to their law, that, from the 
© firſt to the laſt, I have proteſted againſt it with 
* all my might.” So much for our 
diſputant.— What I ſhould fay to him I know: 
bat what our Amber could fendto anfoce w kia, 
* 


n Ss 


XII. Let 


| 6. 8 
ſervable ; it is the concluding ſertence, in which he brings to- 
gether the ideas of low ad eel] Here then, in the tail of a 
digrefion, he comes nearer in fa, though without being 
aware of it, to the giving a juſt and precile iden of. a law, than 
in any part of the definition itſelf from whence he is digreſſag. 
If, inflead of ſaying that a law is s will, be had called it the 
 Exprefſicis of 2 will, and that ſort of exprefion of will which 
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5 ſame deſign that ſeems tobe in view-in this. Firſt == 

| Comesthe ſhort introduRtory paragraph that uſhers be 
in the whole digreſſion: a paragraph which, how- j<&ot this. 
to the purpoſe of giving » general view of the con- : 5 
tents of thoſe which follow it, was, in deſpite 

of method, to expatiate upon this ſubject. Upon 

this ſubject, indeed, he does expatiate with a force 

of argument and energy „ 


RON 


« right that beloagsts the ſovereignty: of fe,” 
„ 
 reignty of a political ſociety) “ wherever that ſo- "ON 
I * 
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1 Cuar. graph * which we found to contain ſuch a 
3 — of matter. He is there ſpeaking of the ſeveral 
forms of government now in being. However 
=, © they began,” ſays he, * or by what right ſo- 
++  *© ever they ſubliſt, there is and auf be in all of 
en a ſufreme, irrefiflable, abſolute, uncow- 
fund authority, in which the jus ſummi in- 

fer, or the rights of ſovereignty, reſide.” 
- the * of this oaſage 

is remarkable. He ranfacks the language: he 
* r four of the moſt tre- 
mendous epithets he can find; he heaps Offs upon 
Pelion: and, as if the Engliſh tongue did not fur- 
a niſh expreſſions ſtrong or impoſing enough, he 


* 


bebe rb 
— 


Frem:all this agitation, it is plain, I think, there 


_ ——--- which he wiſhes, but fears, perbaps, to bring out 
_________ undiſguiſed; which in ſeveral places, notwith- 
ſtanding, burſts out involuntarily, as it were, be- 

fore he is well ready for it; and which, a certain 
— Cm at laſt the upper hand of pro- 
„ forces, as we have feen, to. dribble away 
in a firing of obſcure ſophiſms. Thus. oddly 


which, if I miſtake not, is the only one that was 
meant to be dedicated expreſiy 3 
r DT i SY Et 


. , ” . 8 % aw” K* * 5 
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tops the whole with a piece of formidable Latinity. 
is 2 fomething which he has very much at heart; 


enough it happens, that that paſſage of them all, 
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tricacy was here to be travelled through, than that 


of adiuſting the claims of thoſe two jealous anta- 


goniſts, Liberty and Government. A more invi- 


within the field of politics. Enemies encompaſs 


he muſt expect to be aſſaulted with the war-hoop 
of political hereſy from one quarter or another. 
Difficult enough is the ſituation of him, who, in 


theſe defiles, feels himſelf impelled one * | 


fear, and another by affen. 


50 Nen which it whs the 
more immediate buſineſs of this chapter to exa- 
mine: Were the path of obſcurity leſs familiar 


much ſtaurcher than our Author's . . 
might have wavered bere. A taſk of no lefs in- C*uſc of it. 


dious ground is ſcarcely to be found any where 
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IV. 


_ 


* 


the traveller on every ſide. He can ſcarce ſtir but 


to our Author, one ſhould be tempted to imagine 


he had ſtruck into it on the particular occaſion 
before us, in the view of extricating himſelf from 
this dilemma. - A diſcourſe thus prudently- inde- 
terminate might expreſs enough to keep fair with 

the rulers of the earth, without ſetting itſelf in di- 


Viewed by different perſons, it might preſent dif- 
ferent aſpeAs: to men in power it might recom- 
mend itſelf, and that from the firſt, under the 


| character of a practical leſſon of obedience for 


the uſe of the people; while among the people 
themſelves it wight paſs muſter,. for 2 time at 


r 
8 true uſe and efficacy would be 


K 2 . brought 


2 
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longs co ths The people, no matter on what 


occaſion, begin to murmur, and concert meaſures 


of refiſtance. Now then is the time for the latent 


virtues of this paſſage to be called forth. The 


| book is to be opened to them, and in this paſſage 


they are to be ſhewn, what of themſelves, perhaps, 
they would never have obſerved, a ſet of argu- 
in proof of the univerſal expedience, or rather ne- 
ceſſity, of ſubmiſſion : a neceſſity which is to ariſe, 
not out of the reflection that the probable miſchiefs 
of refiflance are greater than the probable miſchiefs 
of obedience; not out of any ſuch debateable con- 


| fideration;z but out of a ſomething that is to be 
much more cogent and effeQtual: to wit, a cer- 
tain metaphyſtco-legal impotence, which is to beget 


| we have ſeen, by the force of our Author's legal 


they due << 


in them the ſentiment, and anſwer all the pur- 
Poſes of a natural one. Armed, and full of indig- 
nation, our malecontents are making their way to 
the royal palace. In vain. A certain effoppel 
being made to bolt out upon them, in the manner 


engineering, their arms are to fall, as it were by 
enchantment, from their hands. 'To diſagree, to 
clamour, to oppoſe, to take back, in ſhort, their 
wills again, is now, they are told, too late: it is 
what cannot be done : their wills have been put in 
Fotchpot along with the reſt : they Ave united, 
conſented,” they Fave ** ſub- 
4 mitted.” —Our Author having thus put is hook 
into their mſe, they are to go back as they came, 


and all is peace. An ingemious contrivance this 


1 doubt, ſo eafily. Now and then, it is true, one 


enough : 


| but popular paſſion is not to be fooled, 


error may be driven out, for a time, by an oppo- 


fite error: one piece of nonſenſe by another piece 


of nonſenſe : but for barring the door effeQually 


— 
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and for ever againſt all error and all nonſenſe, . 
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| — r 
— taken to. inculcate vnre- nates 

ſerved ſubmiſſion, would any one have expected — 

to ſee our Author himſelf among the moſt eager foge with « 

to excite men to diſobedience ? and that, perhaps, 

upon the moſt frivolous pretences ? in ſhort, upon 

any pretence whatſoever * Such, however, upon 

looking back # liedke, we ſhall find him. I ſay, 

among the moſt eager ; for other men, at leaſt 

the moſt enlightened advocates for liberty, are 

content with leaving it to ſubjects to reſiſt, for 

their own ſakes, on the footing of permiſſion : this 

will not content our Author, but he muſt be 

forcing it upon them as a point of duty. 


XVIII. 


N 


XVIII. 


Ys bs > ͤ ĩ « II 


we are examining, but in the ſame ſection, that, .—- ain 
ſpeaking of the pretended law of Nature, .and of 
2 ²˙ 
<c mould be ſuffered io contiadif@theſe®?” "The 

expreſſion is remarkable. It is not that no bu- 
man laws ſhould contradit:them : but that no 
human laws ſhould be sUTFERED to contradict 
them. He then proceeds to give us an example. 
This example, one might think, would be ſuch as 
ſhould have the effect of ſoftening the dangerous 
tendency of the rule :—on the contrary, it is ſuch 
| as cannot but enhance it [4] ; and, in the ap- 


| * x Comm: Þ. 4% 
LJ It is that of murder. In the word here choſen there 
lurks 2 fallacy which makes the propoſition the more danger- 


ous a5 it is the more plauſible. It is too important to be alto- 
| gether 


Sy 
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— it to the rule, the ſubſtance of the latter 
is again repeated in ſtill more explicit and ener- 
— getic terms. Nay,” ſays he, ſpeaking of the act 
he inſtances, : if any Human law ſhould allow or 
e  enjoin us ts commit it, we are BOUND TO 
„„ TRANSGRESS that human law, or elſe we 

5 252 ING Coane! cat RERRs.” 


| Dangerons, | The propriety of this dangerous maxim, fo far 


it, as the Divine Law is concerned, is what I muſt 
reſer to a future occaſion for more particular con- 
fideration [e]. As to the Law of Nature, if (as 

I truſt it will appear) it be nothing but a phraſe 

LJ; if there be no other medium for proving 

any act to be an offence againſt it, than the miſ- 

chievous tendency of ſuch act; if thefe be no 

other medium for proving a how, of the fate to 
= de contrary to it, than the inexpediency of ſuch law, 


Side oe: 1 time that « fight bist of it, in 
| this place, is all that can be given. Murder is killing under 
certain circumſtances. —lIs the human law then to be allowed to 
define, in derzier refert, what ſhall be thoſe circumflances, or is 
it not? If yes, the caſe of a human law allowing or enjoin- 
: us to-commit it,“ is caſe that is not ſo much -s ſup- 
m if no, adieu to all human laws: to the fire with our 

| Statutes at large, our Reports, our Inſtitutes, and all that we 
| have hitherto been uſed to call our law books; our law books, 
the only . e 
and the Bible, 


[4 According to our Author, indeed, it ſhould be to no pur- 
poſe to make any ſeparate mention of the two laws ; fince the 
Divine Law, he tells us, is but a part of that of Nature®. 


Of conſequence, with reſpe& to that part, at leaſt, which is 
common to both, bs canton y © the ane, is, of courſe, to 
8 


| [F]] This is what there would be occaſion to ſhew more at 
Jorge in examining ſame „ 


® 3 Comm. p. 42. 
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unleſs the bare unfounded diſapprobation of any Cnar. 
one who thinks of it be called a proof; if a teſt W. 
for diſtinguiſhing ſuch laws as would be contrary y 
to the Law of Nature from ſuch as, without 
deing contrary to it, are ſimply inexpedient, be that 
which neither our Author, nor any man elſe, 
ſo much as pretended ever to give; if, in a 
word, there be ſcarce any law whatever but what 

thoſe who have not liked it bave found, on ſome 

account or another, to be repugnant to ſome text 

of ſcripture; I ſee no remedy but that the na- 
_ tural tendency of ſuch doctrine is to impel a man, 

by the force of conſcience, to riſe up in arms 
againſt any law whatever that he happens not to 
like. What ſort of government it is that can con- 
ſiſt with ſuch a diſpoſition, I muſt leave to our 
9 Hh 

— 5 

It is the principle of utility, accurately appre- The princi- 
hended and ſteadily applied, that affords the only es ig 
clew to guide a man through theſe ſtreights. It 
is for that, if any, and for that alone to furniſh a = 
deciſion which neither party ſhall dare in theory - 
to diſavow. It is ſomething to reconcile men even 
in theory. They are at leaſt, ſamething nearer to 
an effeQual union, than when at variance as well 
— EIS ages To: 


XXI. 


In ſpeaking of the . 

King and people *, I have already had occaſion 

to give the deſcription, and, as it appears to me, 

the only general deſcription that can be given, of 

that juncture at which, and not before, reſiſtance 

to government becomes commendable ; or, in other p 
| words, | 


LITY the 


* 


#* Ch. I. 
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Cav. words, fetoncileable to juſt notions, whether of 

IV. Hegal or not, at leaſt of moral, and, if there be 
— — iy difference, religious duty *. What was there 
faid was ſpoken, at the time, with reference to 
that particular branch of government which was 
| then in' queſtion ; the branch that in this country 
is adminiſtered by the King. But it it was juſt, 
as applied to t branch of government, and in 
this country, it could only be for the ſame reaſon 
that it is ſo when applied to the whole of govern- 
ment, and that in any country whatſoever. It is 
| then, we may ſay, and not till then, allowable to, 
" if not incumbent on, every man, as well on the 
ſcore of duty as of intereft, to enter into meaſures 
bol reſiſtance; when, according to the beſt calcu- 
lation he is able to make, the probable miſchief of 
reſiſtance (ſpeaking with reſpect to the community 
in general) appear leſs to him than the probable miſ- 
Chiefs of ſubmuſſion. This then is to him, that is 
to each man in particular, the jundiure for re- 
8 XXII. 


| — NR 


+ pagan this juncture be known? By what common ſignal 
. alike conſpicuous and perceptible to all? A queſ- 
tion which is readily enough ſtarted, but to which, 
1 hope, it will be almoſt as readily perceived that 
it is impoſſible to find an · anſwer. Common ſign for 
ſuch a purpoſe, I, for my part, know of none: 
= | he muſt be more than a prophet, I think, that can 
8 e us one. For that which ſhall ſerve as a par- 
® = ticular perſon, I have already given one—his 
own internal perſuaſion of a balance of utility on 
3 tho fall „„ 


XXIII. Unleſs 
® See Ch. v. par, 7, note lil. 


ue of the Sur RU PowEn to make Laws. 


XXII. 


Unleſs ſuch a 
. 
the ſupreme $ au not 
- infinite, muſt unavoidably, I think, unleſs where 
kmited by expreſs canvention | g], be allowed to be 

te. Nor can I ſee any narrower, or other 
| bounds to it, under this conſtitution, or under any 
other yet freer conſtitution, if there be one, than 
under the moſt deſpotic. Before the junQure I have 
been deſcribing were arrived, reſiſtance, even in 
4 country like this, would come too ſoon : were 
the junQure arrived already, the time for refiſt- 
ance would be come already, under ſuch a go- 
verament even as any one ſhould call pe. 


X XIV. 


| 22. one 
that is deſpotic, wherein is it then that the differ- 


ence conſiſts? Is it that thoſe perſons in whoſe 


hands that power is lodged which is acknowledg- 
ed to be ſupreme, have leſs power in the one than 
in the other, when it is from cuſtom that they 
derive it? By no means. Is it not that the power 

of one any more than of the other has any cer- 
tain bounds to it. The diſtinction turns upon 
_ circumſtances of a very different complexion ;— 


on the manner in which that whole maſs of power, 


enge. 


V. 


—ů—ů— S 


Ggn then, which I think impoſſi- un 


Freedom in 


a govern- 
ment de- 


2 


— 2 M 
to the Su- 


Power, 


XXIV. 
Principal 
circum- 
ſtances on 
which it 
does de- 
pead. 


which, taken together, is ſupreme, is, in a free 


ſtate, ſtributeu among the * ranks of per- 


fons 


Ac! This a caſe 3 upon teyms, 


ſubmitted itſelf to the government of another : or where the | 
gover nine bodies of a number of ſtates agree to take directione 
in certain ſpecified caſes, from ſome body or other that is diſ- 


tin& from all of them: conſiſting of members, for inſtanc 
appointed out of each, 0 


8 


Cna?. 


- 
. 
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ſons that are ſharers in it :—on the ſource from 
whence their titles to it are ſucceſſively derived : 


— Son the frequent and eaſy changer of condition i 
governors and governed; whereby the 


intereſts of the one claſs are more or leſs indiſtin- 
guiſhably blended with thoſe of the other :—on ' 
the reſponſibility of the governors ; or the right 
Which a ſubject has of having the reaſons public- 


| ly aſſigned and canvaſſed of every act of power © | 


that is exerted over him :—on the kberty of the 


preſs ; or the ſecurity with which every man, 
©he of the one claſs or the other, may make 


whole community :—on the liberty of public aſſeci- 
ation 3 or the ſecurity with which malecontents 


may communicate their ſentiments, concert their 
plans, and practiſe every mode of oppoſition ſhort 


of actual revolt, before the executive power can 


XXV. 
Freedom in 
2 govern- 
ment how 
far favour- 
able to 
refiſtance. 


be legally juſtified in diſturbing them. 


Ea XXV. 5 : 
True then, it may be, that, owing to this laſt 
circumſtance in particular, in a ſtate thus circum- 
ſtanced, the road to a revolution, if a revolution 
be neceſſary, is to appearance ſhorter ; certainly 
more ſmooth and eaſy. More likelihood, cer- 
tainly there is of its being ſuch a revolution as 


ſhall be the work of a number; and in which, 
therefore, the intereſts of a bs are likely to 


| be conſulted. Grant then, that by-reaſon of 


theſe facilitating circumſtances, the juncture it- 
ſelf may arrive ſooner, and upon leſs provocation, 
under what is called a free government, than un- 
yet till it be arrived, reſiſtance is as much too ſoon 

under one of them as under the other. | 


known his complaints and remonſtrances to the 
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| | 2s Cn ar. 
_ XXVI. I: 

Let us avow then, in ſhort, ſteadily but calm- Xvi. 

| Iy, what our Author hazards with anxiety and = fu- 

agitation, that the authority of the ſupreme body power = 

cannot, unleſs where limited by expreſs convention, ned i in 

be ſaid to have any aſſignable, any certain bounds. 

— That to ſay there is any ac they camo? do, 

to ſpeak of any thing of their's as being illegal, — 

as being void; — to ſpeak of their exceeding their 

_ authority (whatever be the phraſe)—their power, 

their right, —is, however common, an abuſe of 


N 


XXVII. ; | | 
XXVII. 
The legillature cannot do it? The legiſlature Arguments 
cannot make a law to this effect? Why cannot? — 4 
What is there that ſhould binder them ? Why — 
not this, as well as ſo many other laws murmured * N * 
ar, perhaps as inexpedient, yet ſubmitted to with- 
out any queſtion of the rigũt? With men of the 
ſame party, with men whoſe affections are alrea- 
dy liſted againſt the law in queſtion, any thing 
will go down : any rubbiſh is good that will add 
fuel to the lame. But with regard to an impar- 
tial by-ſtander, it is plain that it is not denying 
the right of the legiſlature, their authority, their — 
| power, or whatever be the word—it is not denying 
that they can do what is in queſtion—it is not that, 
J fay, or any diſcourſe verging that way that can 
tend to 1 him the ſmalleſt ſatisfaQtion. 


XXVII. cM 
XXVIII. 


Grant even the propoſition in general ;— What ad inap- 

are we the nearer ? Grant that there aye certain — 

bounds to the authority of the legiſlature :—Of PATON 
what uſe is it to is fog fo, when theſe bounds are 


what 
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E what no body has ever attempted to mark out to 
any uſeful purpoſe; that is, in any ſuch manner 
whereby it might be known beforehand what de- 
ſcription a law muſt be of to fall within, and 
what to fall beyond them? Grant that there are 
' things which the legiſlature camot do ;—grant | 
that there are laws which exceed the power of the 
of diſcourſe furniſh us for determining whether 
any one that is in queſtion is, or is not of the |} 
number? As far as I can diſcover, none. Ei- 


ther the diſcourſe goes on in the confuſion it be- 
gan; either all reſts in vague aſſertions, and no | 
intelligible argument at all is offered; or if any, 
ſuch arguments as are drawn from the principle of 
utility : arguments which, in whatever variety of 
words expreſſed, come at laſt to neither more nor 
leſs than this; that the tendency of the law is, to 
2 greater or a leſs degree, pernicious. If this 
then be the reſult of the argument, why not come 
home to it at once? Why turn aſide into a wil- 
| derneſs of ſophiſtry, when thi path of plain rea- 1 
a ads: 2 
is this language mean ſhould be deduced from it, is 
not altogether clear; nor, perhaps, does every one 
mean the ſame. Some who ſpeak of a law as 
being void (for to this expreſſion, not to travel 
through the whole lift, I ſhall confine myſelf) 
would perſuade us to look upon the authors of it 
as having thereby forfeited, as the phraſe is, their 
whole power: as well that of giving force to the 
particular law in queſtion, as to any other. Theſe |} 
are they who, had they arrived at the ſame practi- 4 
cal concluſion ou the 7 of 2 


Riour ofthe Berns Powin ons Laws. 985 
would have ſpoken of the law as being to ſuch a A 


degree pernicious, as that, were the bulk of the 
community to ſee it in its true light, the probable 
miſchief of refifting it would be leſs than the probuble 
miſchief of ſubmitting to it. Theſe point, in the 
aa act... 5 


—— 


XXX. 


S u 
commonly leſs violent in their views. Theſe are aue. 
they who, were they to ground themſelves on the 
principle of utility, and, to uſe our language, 
would have ſpoken of the law as being miſchievous 
indeed, but without ſpeaking of it as being miſ- 
chievous to the degree that has been juſt men- 
| tioned. The mode of oppoſition which they 
Point to is one which paſſes under the appellation 
of a legal one. 


XXXI. 


Admit then the law t6 be void in their ſenſe, which 
and mark the conſequences. The idea annexed 8 give ic» 
to the epithet vad is obtained from thoſe inſtances controul — 

in which we ſee it applied to a private inſiru- jane. 
ment. The conſequence of a private inſtrument's 

being void is, that all perſons concerned are to act 
as if no ſuch inſtrument had exiſted. The conſe- 
quence, accordingly, of a law's being void muſt be, 
that people ſhall act as if there were no ſuch law 
about the matter: and therefore that if any perſon. 
in virtue of the mandate of the law ſhould do any 
thing incoercionof another perſon, which without 
ſuch law he would be puniſhable for doing, he would 
ſtill be puniſhable ; to wit, by appointment of the 

Judicial power. Let the law for inſtance, be a 
law impoſing a tax: a man who ſhould go about 

to levy the tax by force would be puniſhable as a 

treſpaſſer : 
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Cnar. treſpaſſer : ſhould he chance to be killed in the 


IV. attempt, the perſon killing him would net be pun- 
" tthable as for murder: ſhould he kill, he him- 
„„ 
To whoſe office does it appertain to do thoſe act 
in virtue of which fuch puniſhment would be in- 
ſlicted? heb 4 Applied to prac- 
neo 


ſuch a practice in conformity to it, accrue to the 
body of the people is more than I can conceive. 
A Parliament, let it be ſuppoſed, is too much un- 
der the influence of the Crown: pays too little re- 

gard to the ſentiments and the intereſts of the 
people. Be it ſo. The people at any rate, if 
not. ſo great a ſhare as they might and ought to 
have, have had, at leaſt, ſome ſhare in chuſing it. 
Give to the Judges a power of annulling its acts; 


| | ſuppoſed a good one. Still what benefit would, | 
from the general tendency of ſuch a doctrine, and } 


and you transfer a portion of the ſupreme power | 


from an aſſembly which the people have had 

ſome ſhare, at leaſt, in chuſing, to a ſet of men inthe 

; choice of whom they have not the leaſt imaginable 
are: toaſetof menappointedſolelyby the Crown: 

appointed ſolely, and avowedly and. conflantly, by 

| that very magiſtrate whoſe partial and occaſional 

influence is the very grievance you ſeek to re- 


XXXIIL In 
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XXXIIL — 


| F rn ai, verde — 
ſor ſaying of this management that it was tranſ- But not ſo 


bad as ſore 
Z a a ror 45 
legiſlative power to the judicial. But this would 2 
de going too far on the other fide. There is a 
vide difference between a poſitive and a negative 


peert in legiſlation. There is a wide difference 


Again between a negative upon reaſons given, and a 
- negative without any. The power of repealing a 
la even for reaſons given is a great power: tao 
great indeed for Judges: but ſtill very diſtioguiſh- 
able from, and much Inferter"ty-that of FP: 
* one Lil. 


„ In denying ihe — 
exiſtence of any aſßgnable bounds to the ſupreme Paare 


— I added *, © Woes whine Res by ex- -— 
«preſs convention: for this exception I could cin 


ed not but fubjoim: Our Author indeed, in that paſ- 


& fage in which, ſhort as it is, he is the moſt expli- 
FFP 


46 n | 


in ere whet hos hun 8 i would be in 
vin to diſſemble, but that, upon occaſion, an appeal of this 
© ſort. may very well anſwer, and has, indeed, in general, a ten- 

| dency to anſwer, in ſome fort, the purpoſes of thoſe who ef. 
| pouſe, or profeſs to elf the intereſts of the people. A 
. . public and authoriſed e on the propriety of the law is by 
- _ _ this means brought on. The artillery of the tongue is played 
_ off againſt the law, under cover of the law icſelf. An oppor- 
tunity is gained of impreſſing ſentiments unfavourable to it, 
_ upon a numerous and attentive audience. As to any other 
_ effe&s from ſuch an appeal, let us believe that in the inſtances 
in which we have ſeen it made, it is d certainey of miſcacri- 
* xe that hes dens the encouragement to the attempt. 


V. ſupra, par. 26. 
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Cnar. However they began,” ſays he (ſpeaking of the 
IV. ſeveral forms of government) © however they be- 
— © gan, and by what right ſoever they ſubſiſt, 
* there is and muſt be in arr of them an autho- ? 

© rity that is abſolute.” —To ſay this, however, 

of all without exception ;—to ſay 


that =o aſſemblage of men can ſubſiſt in a ſtate of 
government, without being ſubje& to ſome ns 


body whoſe authority ſtands unlimited fo much aa 


by convention; to ſay, in ſhort, that not even by = 
convention can any limitation be made to the 


| Power of that body in a ſtate which in other re- 


ther too much: it would be faying that there is 
no ſuch thing as government in the German Em- 
pire; nor in the Dutch Provinces; nor in the 
Swiſs Cantons: nor was of old in the Achæan 


XV. 


In] this mode of J ſee not what there 
i is that need ſurprize By w t is it that any * 
icit. degree of power (meaning power ) is eſta» 
bliſhed ? It is neither more nor leſs, as we have 
already had occaſion to obſerve *, than a habit of, | 
and diſpoſition to obedience : habit, ſpeaking with }| 
reſpe& to paſt acts; diſpoſition, with reſpect to 
future. This diſpoſition it is as eaſy, or I am 
much miſtaken, to conceive as being abſent with 
regard to one fort of acts; as preſent with regard 
to another: For a body then, which is in other 
reſpects ſupreme, to be conceived as being with 
. reſpeS to a certain ſort of acts, limited, all that 
is neceſſary ĩs, that this ſort of acts be in its de- 


a os 4 


© V. ſupra, ch. I. per. 13. note [5]. 
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xXXXVI. 
By means of a convention then we are furniſhed 
with that common fignal which, in other caſes, 


we defpaired of finding. A certain act is in the 


inſtrument of convention ſpecified, with reſpect to 
which the government is therein precluded from 
iſſuing a law to a certain effect: whether to the 
effect of commanding the act, of permitting it, or 
of forbidding it. A law is iſſued to that effect not- 
withſtanding. The iffuing then of fuch a law 
| (the ſenſe of it, and likewiſe the ſenſe of that part 


of the convention which provides againſt it being 


ſuppoſed clear) is a fact notorious and viſible to 
all: in the iſſuing then of ſuch a law we have a 
r dog ah 
mon ſignal we have been ſpeaking of. Theſe 
bounds the ſupreme hody in queſtion has marked 
out to its authority: of ſuch a demarcation then 


what is the effect? either none at all, or this: 


that the diſpoſition to obedience confines itſelf 


is ſtopped from extending: beyond them the ſub- 


ject is no more prepared to obey the governing 
body of his own ſtate, than that of any other. 
What difficulty, I ſay, there ſhould be in con- 
ceiving a ſtate of things to ſubſiſt in which the 


ſupreme authority is thus limited, —what greater 


difficulty in conceiving it with this limitation, than 

without any, I cannot ſee. The two ſtates are, I 
muſt confeſs, to me alike conceivable : whether 
alike expedient, —alike conducive to the happineſs 
of the * ; ) 


L —_ XXXVLO 
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any diſcaſe in the conſtitution of a ſtate ſhould be 
without its remedy. Such might by ſome be thought 


be concluded that in any ſociety any convention is 
ko which Deb tonrite elait of faning .. 
up an inſuperable bar to that which the parties af- 
fected ſhall deem a reformation :—God forbid that 


to be the caſe, whete that ſupreme body which in 
ſuch a convention, was one of the contracting parties, 
having incorporated itſelf with that which was 


the other, no longer ſubſiſts to give any new 
modification to the engagement. Many ways 


might however be found to make the requiſite al- 
teration, without any departure from the ſpirit of 
the engagement. Although that body itſelf which 
eontracted the engagement be no more, a larger 
| body, from whence the firſt is underſtood to have 
derived its title, may ftill ſubſiſt. Let this larger 
body be conſulted. Various are the ways that 
might be conceived of doing this, and that with- 
out any diſparagement to the dignity of the ſub- 
_ fiſting legiſlature: of doing it, I mean to ſuch ef- 
ſect, as that, ſhould the ſenſe of ſuch larger body 


be favourable to the alteration, it may be made by 


a law, which, in this caſe, neither ought to be, 
nor probably would be, regarded by the body of 
the people a3 = breach of the conventis [5]. 


XXXVII To 


———— —— —__———t 
_ ary to make an alteration in the act of Union. If in an article ſti- 
pulated in favour of England, there need be no difficulty; ſo that 
there were a m3jority for the alteration among the Engliſh members, 
reſpect to an article ſtipulated in favour of Scotland; on account, to 


06,4 


Rre nr ofthe S6 IMI Power to make Laws. 
To return for a moment to the language uſed by 
thoſe who ſpeak of the ſupreme power as being li- 
- mited in its own nature. One thing I would wiſh 
to have remembered. What is here ſaid of the ner 


impropriety, and evil influence of that kind of dif- Far t to 


courſe, is not intended to convey the ſmalleſt cen- 
ſure on thoſe who uſe it, as if intentionally acceſſa- 


ry to the ill effects it has a tendency to produce. 
It is rather a misfortune in the language, than a 
fault of any perſon in particular. The original 
of it is loſt in the darkneſs of antiquity. We in- 
herited it from our fathers, and, maugre all its 
inconveniencies, are likely, I doubt, to tranſmit it 
to our children. 


XXIX. 
I cannot lock upon this as a mere diſpute of 


diſputes 


— ns members, in comperifen 
with the Engliſh. In ſuch a caſe, it would be highly expedient, to 


fay no more, for the fake of preſerving the public faith, and to avoid 


jeritating the body of the nation, to take ſome methad for making 
wd:te eſtabliſhment of the new law, depend upon their ſentiments. 

One ſuch method might be as follows. Let the new law in queſtion 
be enacted in the common form. But let its commencement be de- 


ferred to a diſtant period, ſuppoſe a year or two : let it then, at the 


end of that period be in force, unleſs petitioned againſt, by perſons af 
ſuch a defcription, and in ſuch a number as might be ſuppoſed fairly 
to repreſent the ſentiments of the people in general : perſons, for ĩn- 
ance, of the deſcription of thoſe who at the time of the Union, 
conſtituted the body of eleftors. To put the validity of the law out 
of diſpute, it would be neceffary the fact upon which it was made 


ultimately to depend, ſhould be in its nature too notorious to be con- 
troverted. To determine therefore, whether the conditions upon 
which the invalidation of itwas made to depend, had been complied 


- with, is what muſt be left to the fimple declaration of ſome perſon 
er perſons; for inftance the King. I offer this only av a general 
idea: and as one amongſt many that perhaps might be offered in the 


ſame view. It will not be expected that I ſhould here anſwer - 


* — 


XXRIE, 
— 


words. . os that. the mere 


— 
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Cray, 
IV. 


XL. 


petuates 
wrangliog. 


auſpices of this principle, one of two 3 
agreement concerning that probability, or they 
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diſputes between contending parties—between the 
defenders of a law and the oppoſers of it, would 
ſtand a much better chance of being adjuſted than 
at preſent, were they but explicitly and conſtantly 
referred at once to the principle of uTILITY. 


The footing on which this principle reſts every - 
diſpute, is that of matter of fact; that is, future 


faQ—the probability of certain future contingen- 3 


would happen: either men would come to an 


would fee at length, after due diſcuſſion of the 


real grounds of the diſpute, that no agreement 
was to be hoped for. They would at any rate ſee | 


clearly and explicitly, the point on which the | 


turned. The diſcontented party 
would then take their reſolution to reſiſt or to ſub- 


PO e eee 
pear to them worth their while 


e g 
2 | 


But the door to recon- 
cilement would be much more open, when they 
| ſaw that it might be not a mere affair of paſſion, - 


but a difference of judgment, and that, for any 


| thing they could know to the contrary, a fincere i 
. 


| All olfe is but e ſcolding and childith 


_ altercation, which is ſure to irritate, and which 


never can _— ſay, the i - 
cannot 
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&« cannot do this I ſay, that it can. I ſay, that to 
6 do this, exceeds the bounds of its authority —T 


e fay, it does not.” It is evident, that a pair of 


diſputants ſetting out in this manner, may go on 


irritating and perplexing one another for ver- 


laſting, without the ſmalleſt chance of ever com- 


ing to an agreement. It is no more than announc-_ 
- ing, and that in an obſcure and at the fame time, 
a peremptary and captious manner, their oppoſite ' 


perſuaſions, or rather affections, on a queſtion of | 


which neither of them ſets himſelf to diſcuſs the 
grounds. The queſtion of utility, all this while, 
| moſt probably, is never ſo much as at all brought 
upon the carpet: if it be, the language in which 
it is diſcuſſed is ſure to be warped and clouded to 
make it match with the obſcure and entangled pat- 
tern we have ſeen. | 


XLI. 
On the other hand, had the debate been origi- 
nally and avowedly inſtituted on the footing of 
utility, the parties might at length have come to 
an agreement; or at leaſt to a viſible and explicit 
iſſue.— I fay, that the miſchiefs of the meaſure 


© in queſtion are to ſuch an amount.—7 ſay, not 


& ſo, but to a leſs. —7 ſay, the benefits of it are 


XLI. 


5 — 


LITY puts 


an end to it. 


% only to ſuch an amount.—/ ſay, not fo, but to a 


& greater. — This, we fee, is a ground of contro- 
verſy very different from the former. The queſ- 
tion is now manifeſtly a queſtion of conjeQure con- 
cerning ſo many future contingent matters of 
fat: to ſolve it, both parties then are naturally 
directed to ſupport their reſpective perſuaſions by 


the only evidence the nature of the caſe admits 


ol ;—the evidence of ſuch paſt matters of fact as 
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Cuar. appear to be analogous to thoſe contingent future 
dne Now theſe paſt facts are almoſt always nu- 
—— merous: ſo numerous, that till brought into view 
— 72 for the purpoſe of the debate, a great proportion 
an end toit. of them are what may very fairly have eſcaped the 
obſervation of one of the parties: and it is owing, 
perhaps, to this and nothing elſe, that that party is 
of the perfuaſion which ſets it at variance with 
the other. Here, then, we have a plain and open 
road, pe to preſent reconcilement: at the 
worſt 6 an intelligible and explicit iſſue, that is, 
to ſuch a ground of difference as may, when tho- 
roughly trodden and explored, be found to lead 
on to reconcilement at the laſt. Men, let them 
but once clearly underſtand one another, will not 
be long ere they agree. It is the perplexity of 
ambiguous and ſophiſtical diſcourſe that, while it 
3ꝙꝓ— grabs, — 
— Wo. pars. 


But it is now high time we ſhould return to 
dur Author, from whoſe text we have been inſen- | 
fibly led aſtray, by the nicety and intricacy of the 
queſtion it ſeemed to offer to our view. 


CHAP. 
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* 


E 
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* 


= 
W E now come to the laſt topic touched upon Cuay, 


— hn, ® 1319 th right of the © 
e ſupreme power to make laws; but farther, it is mY 
cc its duty likewiſe. For ſince the reſpective mem- cited. 
bers are bound to conform themſelves to the will 
, © of the ſtate, it is expedient that they receive di- 
I © reftions from the ſtate declaratory of that its 
« will. But ſince it is impoſſible, in fo great Aa 
© multitude, to give injunctions to every particular 
* man, relative to each particular action, there- 
fore the ſtate eſtabliſhes general rules for the 
« perpetual information and direction of all per- 
_ © ſons, in all points, whether of poſitive or nega- 
„ tive duty. And this, in order that every man 
* may know what to look upon as his own, what 
as another's ; what abſolute and what relative : 
64. duties are required at his hands; what is to b i Hp 
et efteemed hi ſt, lin ſt, or i if - what | _ 
degree every man retains of his natural liberty; 
*© what he has given up as the price of the bene- 
** fits of fociety ; and after what manner each per- 
5 ſon 
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Cnar. 
. WP 


the definition fo la 


then is what the paragraph now before us, with 
its apparatus of fers and © buts,”* and © finces” 
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« ſon is to moderate the uſe and exerciſe of thoſe 


% rights which the ſtate aſſigns him, in order to 


promote and ſecure the public tranquillity.” 
In. „ 


Sul as obſcure, Kill as ambiguous as ever. The | 


ce ſupreme power” we may remember, according to : 


tely given of it by our Author, 
and fo often ſpoken of, is neither more nor leſs 


are now told that it is its © duty” to make laws. 
Hence we learn—what ?—that it is its duty”? to 
do what it does; to be, in ſhort, what it is. This 


is deſigned to prove to us. Of this ſtamp is that 
meaning, at leaſt, of the initial ſentence, which 
is apparent upon the face of it. 
2 EEE. 
Compleat the ſenſe of the phraſe, © to make 
& Jaws ;” add to it, in this place, what it wants in 
order to be an adequate expreſſion of the import 


rn 4 
it; you have now, for what is mentioned as tze 


object of the © duty,” another ſenſe indeed, but a 
ſenſe till more untenable than the foregoing. 
4 Thus far,” ſays our Author (recapitulating 


what he had been ſaying before) as to the right 
5 of the ſupreme power to make laws,” By this 


te right” we ſaw, in the preceding chapter, was 
meant, a right to make laws in all caſes whatſoever. 
5 But further,” he now adds, © it is its duty like- 


„ wiſe.” Its duty then to do—what? to do the 


ſame thing that it was before aſſerted to be its 
right to do—to make laws in all caſes whatſoever ; 


or 
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or (to- uſe another word, and that our Author's 
own, and that applied to the ſame purpoſe) that 
it is its duty to be * A fort of duty 
this which will probably be thought rather a fingu- 
lar one. 


v. 
W which, — 


Cnay. 


V. 
A third 


ture right, he really had in view to make, is one — 


which ſeems very juſt indeed, and of no mean im- 
portance, but which is very obſcurely expreſſed, 


and not very obviouſly connected with the purport - 


of what goes before. The duty he here means is 
a duty, which reſpects, I take it, not ſo much 
the actual making of laws, as the taking of pro- 
per meaſures to ſpread abroad the knowledge of 


whatever laws happen to have been made: a duty 


which (to adopt ſome of our Author's own words) 
is converſant, not ſo much about ſuing di- 
ce rections, as about 3 
iſſued ſhall be © received.” 


VI. 
| Miedawe tak ef cents of a ſupreme Objefticn 
power ;—of a legiſlature, meaning a ſupreme legi- 


VI. 
— 
the word 


flature;—of a ſet of men acknowledged to be ab- 4 


ſolute ;—is what, I muſt own, I am not very 
fond of. Not that I would wiſh the ſubordinate 


part of the community to be awhit leſs watchful - 
or more diſpoſed to un- 


limited ſubmiſſion in point of conduct, than if I 
were to talk with ever ſo much peremptorineſs of 


= ow” 


the * duties” of theſe latter, and of the rights = 


which 


| ® x Comme p. 49. 


A FRAGMENT o GOVERNMENT. 


Cuar. which the former have againſt them [a]: what I 
— am afraid of is, running into folceciſm and confu- 
1 


VIII. 


[a] With this note let no man trouble himſelf who is not uſed, 
or does not intend to uſe himſelf, to what are called metaphyſical 
ſpeculations : in whoſe eſtimation the benefit of underſtanding clear- 
ly what be is ſpeaking of, is not worth the labour. 

1. 2. That may be faid to be my daty to do (underſtand political 

Day (poli- duty) which you (or ſome other perſon or perſons) have a right to 

have me made to do. I have then avutTy towards. you : you have 

a RIGHT as againſt me. 
=. 2. What you have a right to have me made to do (underſtand a 
Right (poli- political right) is that which I am liable, according to law, upon a 
_ requiſition made on your behalf, to be puniſbad for not doing. 

| 3+ 1 ſay. paniſbed : for without the notion of puniſhment (that is 

of pain annexed to an act, and accruing on a certain account, and 

from a certain. ſource) no notion can we have of either right or duty. 

4- Now the idea belonging to the word pain is a fimple one. To 

Te e or define or rather (to ſpeak more generally) to expound a word, is to re- 

expound. „ 

it into fimple ones. | 

md... 5. For expounding the words duty, right, power, title, and thoſe 

Ant, Fa other terms of the ſame ſtamp that abound ſo much in ethics and ju- 

| but Tiſprudence, either I am much deceived, or the only method by which 

by | any inſtruction can mn. 
An expoſition framed after this method I would term 

is 6. A word may be ſaid to be expounded by poraphrafis, when not 

Parapbraſs that word alone is tranſlated into other wordt, but ſome whole ſen- 

what. tence of which it forms a part is tranſlated into another ſentence ; the 

words of which latter are expreſſive of ſuch ideas as are ſimple, or 

are more immediately reſolvable into ſimple ones than thoſe of the 

former. Such are thoſe expreſſive of ſubſtances and ſmple modes, in 

reſpect of ſueh abſira# terms as are expreſſive of what Locxs has 

called mixed modes. This, in ſhort, is the only method in which 

any abſtract terms can, at the long run, be expounded to any inftruc- 

tive putpdſe : that is in terms calculated to raiſe images either of ſub- 

ances perceived, or of emotions j—ſources, one or other of which 

ny pFiego_e Gan, mice db os | 

7. The common method of defining—the method per genus & 

| b differentiam, as logicians call it, will, in many caſes, not at all an- 

us ſwer the purpoſe. Among abſtract terms we ſoon come to ſuch as 

 differentiam, have no ſuperior genus. A definition, per genus & differentiam, when 

not univer- applied to theſe, it is manifeſt, can make no advance : it muſt either 

* © flop ſhort, or turn back, as it . 

pented. 


« 8, Fortitude 
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1 und, 1 leh, pretty well, what is 

| As the word duty (political duty) when The proper 

to myſelf ; and I could not perſuade ***** 
F 
. whom I am 
ſpeaking of as my ſupreme governors. That is 

my duty to do, which I am liable to be punyſbed, - 

according to law, if I do not do: this is the origi- 


pal, ordinary, EINE AAR [5]. 
Have 


3 e Very well but what is a virtue ? 8. 
A virtue is a diſpoſition :””—Good again: but what is a diſ-ofiti- p urther ex- 
on? * A diſpoſition is a; and there we ſtop. The fact is, a amples ;— 
diſpoſition has no ſuperior genas : a diſpoſtion is not 3 - - -, any thing : diſpoſition, 
— this is not the way to give us any notion of what is meant by it, — ate, 
* A power, again, is a right :” and what is a right? It is a porper, — 
—An eftate is an intereſt, ſays our Author ſomewhere; where he be- 
gins defining an eftate :—as well might he have faid an intereff was 
an effate. - As well, in ſhort, were it to define in this manner, a 
conjunction or a prepoſition. As well were it to ſay of the prepofiti- 
on through, or of the conjunction becauſe 3 a through is a, ora 
becauſe is a - - - , and ſo go on defining them. 
9. Of this ſtamp, by the bye, are ſome of his moſt fundamental 9. 
| definitions: of confequence they mult leave the reader where they l 
found him. Zut of this, perhaps, more fully and methodically on quent in our 
ſome future occafion. In the mean time i have thrown out theſe — 6r 
looſe hints for the conſideration of the curious. method. 


#8) 1. One may conceive three forts of duties political, moral, and mu 
religions z correſpondent to the three ſorts of ſanEions by which they Duties, 
are enforced : or the ſame point of conduct may be a man's duty on — 
theſe three ſeveral accounts. After ſpeaking of the one of theſe to 
put the change upon the reader, and without warning begin ſpeaking 
of another, or not to let it be feen from the firſt which of them one 
zs ſpeaking of, cannot but be productive of confuſion. | 
2. Political duty is created by puniſhment : or at leaſt by 
the will on grains whe eee eee "cs bands s gap. Political 
ſons ſtated and certain, — political ſuperiors, 8 
1. Religious duty is alſo created by puniſhment : by puniſhment 
expected at the hands of a perſon certain, —the Supreme Being. Religius du- 
4. Moral duty is created by a kind of motive, which from the t. 


| uwycertainty of the perſons to apply it, * * ©. 
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Have theſe any ſuch duty? 
No: for if they are at all liable to puniſhment ac- 
cording 


which it will be applied, has hardly yet got the name of puniſh- 


ment: by various mortifications reſulting from the ill-will of per- 


1 | 
between 
theſe ſenſes 
and a fourth 
which is fi- 


gurative and 
| Improper, 


6. 
not ap- 
— 
— Pro- 


ſons axcertain and variable, the community in general: that is, 
ſuch individuals of that community as he, whoſe duty is in queſti- 
on, ſhall happen to be connected with. 
5. When in any of theſe three ſenſes a man afferts a point of con- 
duct to be a duty, what he afferts is the exiſtence, actual or proba- 
ble, of an external event: viz. of a puniſhment ifſuing from one or 
other of theſe ſources in conſequence of a contravention of the du- 
ty: an event extrinſic to, and diſtinct from, as well the conduct of 
the party ſpoken of, as the ſentiment of him who ſpeaks, If he 
perſiſts in aſſerting it to be a duty, but without meaning it ſhould be 
underftood that it is on any one of theſe three accounts that he looks 
upon it as ſuch; all he then afferts is his own internal ſentiment : : all 
be means then is, that he feels himſelf pleaſed or diſpleaſed at the 
thoughts of the point of conduct in queſtion, but without being a- 
ble to tell eoby. In this caſe he ſhould een ſay ſo: and not ſeek to 


. give an undue influence to his own fingle ſuffrage, by delivering it in 


terms that purport to declare the voice either of God, or of the law, 
or of the people. 

6. Now which of all theſe ſenſes of the word our Author had in 
mind; in which of them all he meant to affert that it was the duty. 
of ſupreme governors to make laws, I know not. Political duty is 
what they cannot be ſubject to o: and to ſay that a duty even of the 
mw! or religiees kind to his eſe is incumbent en them, feems ra- 
ther a precipitate aſſertion. 

In truth what he meant was neither more nor leſs, I ſuppoſe, than 
that he ſhould be glad to ſee them do what he is ſpeaking of; to wit, 
«© make laws: that is, as he explains himſelf, ſpread abroad the 
knowledge of them. Would he ſo? So indeed ſhould I; and if aſk - 
ed why, what anſwer our Author would give 1 know not; but I, 


for my part, have no difficulty. I anſwer, —becauſe I am perſuaded 


© that it is for the benefit of the community that they (its governors) 


ſhould do ſo. This would be enough to warrant me in my own opi- 
nion for ſaying that they angbt to do it. For all this, I ſhould not 
at any rate, ſay that it was their duty in a political ſenſe. No more 
ſhould I venture to ſay it was in a moral or religious ſenſe, till I 
were ſatisfied whether they themſelves thengbt the meaſures uſeful 
and f-afible, and whether they were generally ſuppoſed to think ſo. 
Were [ſatisfied that they tbemſelves thought ſo, God then, I might 
fay, knows they do. God, we are to ſuppoſe, will puniſh them if 
they n-gleQt purſuing it. It is then their religious duty. Were I ſa- 

| | | ified 


See the note following, 
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cording to law, whether it be for not doing any Cnar. 
ny, i ORD CE ON V. 
are ſuppoſed to be, ſupreme governors [c]: The proper 


— by whe appear — 
the former ar Table to be puniſhed 


| ed to them in'a ſenſe which is figurative and im- | 
proper : nor therefore are the ſame concluſions to- 

| be drawn from any propoſitions in which it is uſed 
in this ſenſe, as might be drawn from them if it 
were uſed in the other ſenſe, which is its proper 
one. 


IX. 3 


The 
This n then, being 1 un- fition 
2 * 4. — 


improper 


eee ee I might 

ſay, in caſe of ſuch neglect, —the people, by various manifeſtations 

of itsill-will, will alſo puniſh them. It is then their m duty. 
In any of theſe ſenſes it muſt be obſerved, there cam be nome. 

propriety in averring it to be the duty of the ſupreme power to purſue 

the meaſure in queſtion, than in averring it to be their duty to pur- 

ſue any other ſuppoſable meaſure equally beneficial to the communi- 

ty. To uſher in the propoſal of a meaſure in this peremptory and 

aſſuming guiſe, may be pardonable in a looſe rhetorical harangue, 

but can never be juſtifiable in an exact didaQtic compoſition. Modes 

of private moral conduct there are indeed many, the tendency where- 

of is ſo well known and ſo generally acknowledged, that the ob- 

| ſervance of them may well be ſtiled a duty. But to apply the ſame 

term to the particular details of lgiſlative conduct, eſpecially newly 

propoſed ones, is going, I think, too far, and tends only to confu- 

fon. 2 
le] 1 mean for what they do, or omit to do, when fling is s bo- Wo 

dy: in that body in which, when acting, they are ſupreme. Be- ee 
cauſe for any thing any of them do ſeparately, or acting in bodies [itical duties 

that are ſubordinate, they may any of them be puniſhed without a- notwith- 

ny diſparagement to their ſupremacy. Not only any may be, but ma- c— 

ny are; it is what we ſee examples of every day. 22 


ww 5 
1 4 * 1 : 
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to ſee eſtabliſhed in this view—what particular du- 
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improper ſenſe, the propoſition that it is the duty 
of the legiſlature to ſpread abroad, as much as pof- 
ſible, the knowledge of their will among the peo- 
ple, is a propoſition I am diſpoſed moſt unreſerved- 
ly to accede to. If this be our Author's meaning, 
I join myſelf to him heart and voice. 


X. 
What particular inſtitutions our Author wiſhed 


ties he would have found for the legiſlature under 


this general head of duty, is not very apparent: 


though it is what ſhould have appeared more pre- 
ciſely than it does, ere his meaning could be ap- 
prehended to any purpoſe. What encreaſes ſtill 
the difficulty of apprehending it, is a practice 
which we have already had more than once occa- 
ſion to detect him in, *—a kind of verſatility, than 
which nothing can be more vexatious to a reader 


who makes a point of entering into the ſentiments 


of his Author. He ſets out with the word “ duty”? 
in his mouth; and, in the character of a Cenſor, 
with all due gravity begins talking to us of what 
ought to be. Tis in the midſt of this lecture that 


theo as puts on the hifforian ; gives 
an inſenſible turn to the diſcourſe; and, without any 
warning of the change, finiſhes with telling us what 
is. Between theſe two points, indeed, the is, and 
- the ought to be, ſo oppolite as they frequently are in 
the eyes of other men, that ſpirit of obſequioug? 


quietiſm that ſeems conſtitutional in our Author, 
will ſcarce ever let him recognize a difference. 


+ *Tis in the ſecond ſentence of the paragraph that 
he obſerves that © it is expedient that they (the 


people) © receive directions from the ſtate” (mean- 
. . = ing 
v. ſupra, ch. IL par. 22. ch, II. par. 7, ch. V. par. 20. 
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« will” *Tis in the very next ſentence that we 
learn from him, that what it is thus expedient” 
that the ſtate ſhould do, it dies do. But fince it 
is impoſſible in ſo great a multitude, to give par- 


a 1 
cc tive to each particular action, therefore,” ſays 


he © the ſtate eſtabliſhes” (does actually eſtabliſh) 
« general rules” (the ſtate generally, any ſtate, 


ſhort, whatever & eſtabliſh) * general rules for 
„ the. perpetual information and direction of all 


« perſons in all points, whether of poſitive or of 


ee negative duty.” Thus far our Author; fo that, 
for aught appears, whatever he could wiſh to ſee 
done in this view is done. Neither this ſtate of 
| our own, nor any other, does he wiſh to ſee do 
any thing more in the matter than he ſees done al- 
ready; nay, nor than what is ſure to be done at 
all events: ſo that happily the duty he is here ſo 
forward to lay on his fuperiors will not fit on them 
very heavy. Thus far is he from having any de- 
terminate inſtructive meaniag in that part of the 


paragraph in which, to appearance, and by acci- | 


dent, he comes neareſt to it. 


that is to ſay, that one can mention, all ſtates, in 
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ing the governing body) « declaratory of that its Conan, 


Not that the gag howener e Er 


remote from meaning, but that the inventive com- 
plai of a commentator of the admiring breed 
might find it pregnant with a good deal of uſeful 


matter. The deſign of difſeminatirg the know- —@— 


ledge of the laws is glanced at by it at leaft, with 


were they in the number of thoſe which ſtamp the 
ſeal of authority on whatever doctrines can be 
8 faſtened 


2 ſhew of approbation. Were our Author's writ- 
ings then as ſacred as they are myſterious; and 


8 make proviſion forthwith for the bringing to light 
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faſtened on them ; what we have read might ferve 
as a text, from which the obligation of adopting as 
many meaſures as a man ſhould deem ſubſervient 
to that deſign, might, without any unexampled 
violence, be deduced. In this oracular paſſage I } 
might find inculcated, if not ztotidem fyllabis, at 
leaſt totidem literis, as many points of legiſlative du- 
ty as ſhould ſeem ſubſervient to the purpoſes of 
digeſtion and promulgation. Thus fortified, I might 
preſs upon the legiſlature, and that on the ſcore 
of “ duty, to carry into execution, and that with- 
out delay, many a buſy project as yet either un- 
thought of or unheeded. I might call them with 
a tone of authority to their work : I bid them go 


ſuch ſcattered materials as can be found of the judi- 


cial deciſions of time paſt —fole and neglected ma- | 


terials of common la w; for the regiſtering and 
publiſhing of all future ones as they ariſe ;—for 
transforming, by a digeſt, the body of the common 
law thus compleated, into ſtatute-law ;—for break- 
ing down the whole together into codes or parcels, 
as many as there are claſſes of perſons diſtinguiſha- 
bly concerned in it; for introducing to the no- 
code: works which public neceſſity cries aloud 
for, at which profeſſional intereſt ſhudders, and at 


XI. 5 
All theſe leading points, I ſay, of legiſlative ceco- 


| mendation nomy, with as many points of detail ſubſervient to 


enforced by 


each as a meditation not unaſſiduous has ſuggeſted, 
I might enforce, were it neceſſary, by our Author's 


ibs For nothing leſs than what 


Dur v of the SurzEMs Po wN to make Laws. 


kas been mentioned, I truſt, is neceſſary, in order 
that every man may be made to know, in the de- 
| gree in which he might and ought to be made to 

know, what (in our Author's words) © to look 
«© upon as his own, what as another's z what abſo- © 
< late and what relative duties are required at his 
ec hands; what is to be eſteemed honeſt, diſhoneſt, 
< or indifferent; what degree every man. retains 
& of his natural liberty; what he has given up as 
< the price of the benefits of ſociety ; and after 
< what manner each perſon is to moderate the uſe 
cd and exerciſe of thoſe rights which the ſtate aſ- 
| = Low hin, in order to promote and ſecure the 

* public tranquillity.” In taking my leave of our 
Author, I finiſh gladly with this pleaſing perorati- 


on: a ſcrutinizing judgment, perhaps, would not 
be altogether ſatisſied with it; but the ear is ſooth- 


ed by it, and the heart i warmed. 


—_ 
I now put an end to the tedious and intricate 
war of words that has ſubfiſted, in a more 


cular manner during the courſe of theſe two laſt 


chapters : a logomachy, weariſome enough, per- 


haps, and inſipid to the reader, but beyond deſ- 
cription laborious and irkfome to the writer. 
What remedy? Had there been ſenſe, I ſhould 


thing but words; to the words I was to attach 
myſelf, or to nothing. Had the doctrine been but 


| falſe, the taſk of expoſing it would have been 


have attached myſelf to the ſenſe: finding no- 


comparatively an eafy one: but it was what is | 


worſe, unmeaning; and thence it came to require 


all theſe pains which I have been here beſtowing 


on it : to what profit let the reader judge. 


« Well then — (eries an objeQor)—* the taſk 
cc Jou have ſet yourſelf is at an end; and the ſub- 
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2 after all, according to your own re- 
« preſentation, teaches nothing ;—according to 
<« your own ſhewing it is not worth attending to.— 4 

«* Why then beſtow on it ſo much attention??? 
add hp n 

„% ——— in * 

own ſtrength, and leſs in the infallibility of great 

names:—to help him to emancipate his judgment 
from the ſhackles of authority :—to let him fee 
that the not underſtanding a diſcourſe may as well 
be the writer's fault as the reader's :—to teach him 
to diſtinguiſh between ſhewy language and ſound 
ſenſe. to warn him not to pay himſelf with 
words: to ſhew him that what may tickle the 
ear, or dazzle the imagination, will not always 
inform the judgment: to ſhew him what it is our 

Author can do, and has done : and what it is he 

has not done, and cannot do :—to diſpoſe him ra- 

ther to faſt on ignorance than feed himſelf with er- 

1: FR 6 We gn Af 

| tar of the law, our Author is not he that ſhould 

come, but that we may be ſtill loting for another. 

* Who then,” ſays my objeQtor, “ ſhall be that 

© other? Yourſelf ??—No verily.—My miffion 

is at anend, when I have prepared the way le- 
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